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. pe certificate of public convenience and necessity, a device long 


familiar in the regulation of public service enterprises, was adopted 
by Congress in 1938 as the keystone of the structure created by the Civil 
Aeronautics Act for the federal regulation of air transportation. 
According to the author of the Act in the House of Representatives, the 
certificate was intended as an instrument for achieving “security of 
route... and protection against cutthroat competition,” which were de- 
clared to be the two fundamental needs of aviation at that time.’ 


Protection from wasteful competition is sought by section 401 (d) 
(1) of the Act which provides that a new air transport service may be 
authorized only if it is found by the Civil Aeronautics Board, after no- 
tice and hearing, to be required by the public convenience and neces- 
sity.2 And in determining whether the proposed service satisfies this 





: 1 Lea, 838 Cong. Rec. 6407 (1938). See also: Gorrell, Hearings before Com- 
mittee on Interstate and Foreign Commerce on H.R. 5234, 75th Cong., 1st Sess. 
(1937), 66: “[The air transport industry] requires some orderly procedure, pref- 
erably, I personally believe, the procedure of certificates of convenience and 
necessity already embodied in our Federal legislation as to railroads and inter- 
state motor carriers, which will provide for minimum standards of service to be 
complied with before business is begun, and will give some protection to existing 
lines so that momentary, unsound over-competition will not threaten.” 

2 Air carriers which operated continuously from May 14, 1938 until effective 
date of the Civil Aeronautics Act, upon proof of such fact, were entitled to a cer- 
tificate of public convenience and necessity for the routes operated unless the serv- 
ice rendered by such carrier during the period was found by the Board to have 
been inadequate and inefficient. These were the so-called “grandfather” carriers 
under section 401(a) (1) of the Act. 
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statutory standard, the Board must consider the declaration of policy 
which calls for ““competition to the extent necessary to assure the sound 
development of an air transportation system properly adapted to the 
needs of the foreign and domestic commerce of the United States, of the 
Postal Service, and of the national defense,” and directs the Board, in 
exercising and performing its powers and duties under the Act, to pre- 
vent unfair or destructive competitive practices by air carriers and, in 
general, to foster sound economic conditions in air transportation.® 


“Security of route,” or protection against improvident termination 
of the certificate-holder’s operating privileges, is provided by the sec- 
tions of the Act which specify and limit the grounds upon which a cer- 
tificate may be revoked. In contrast to a foreign air carrier permit, 
which may be revoked if the public interest so requires, a certificate of 
public convenience and necessity may be revoked only for the inten- 
tional failure of its holder to comply with its terms, with the provisions 
of the Act or the Board’s economic regulations,* or for non-user.® 


In its administration of the Act, the Board has respected the limita- 
tions which Congress placed upon its power to revoke a certificate of 
public convenience and necessity and, in the single instance in which it 
has exercised this power, has acted with the restraint which a respon- 
sible agency should exercise in cancelling valuable privileges. Thus, it 
has stated that it was without power to set aside a certificate because of 
the discovery of facts which, if they had been in the record of the 
“grandfather” proceeding, would have led to the conclusion that the 
applicant had not sustained the burden of proving citizenship during 
the requisite period.® 


In a separate opinion issued in connection with an investigation 
looking to the suspension of a certificate under which operations had 
not yet been commenced, the present writer, as a member of the Board, 
took the position that any suspension which the Board might order as a 
result of such investigation must not be a device for accomplishing the 
permanent cancellation of the certificate but only a means of accom- 
plishing the temporary postponement of the operation until favorable 
economic conditions should offer lower costs and higher load factors." 








8 Section 2. 

4 Section 401(h) 

5 The proviso contained in section 401(g) permits the Board, after notice and 
hearing, to direct that a certificate shall cease to be effective if service is not inau- 
gurated within such period, not less than ninety days, after the date of the author- 
ization as shall be fixed by the Board, or is not operated for a period of ninety 
days or such other period as may be designated by the Board. 

6 Marquette Air.—Grandfather Certif.—Acquisition by TWA, 3.CAB 111, 
112-118 (1941). In its opinion the Board said in part: “Something more is re- 
quired after a certificate has actually been issued, namely, clear proof that our 
necessary finding that Marquette was a citizen during the ‘grandfather’ period 
was erroneous. We believe that we have the power to vacate the certificate if 
such finding be clearly proven to be erroneous, particularly if it be established 
that we were persuaded to make the finding through misrepresentation or fraud.” 
(Emphasis supplied.) : 

7 Order Serial E-337, Docket 2564, adopted March 3, 1947. (Concurring opin- 
ion of Ryan, Vice Chairman.) 

A proceeding, Docket 3500, recently instituted by the Board to investigate the 
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And in the sole case in which the Board has revoked a certificate for fail- 
ure of its holder to inaugurate service within a reasonable period, it did 
so almost 214 years after the issuance of the certificate after having 
repeatedly granted the carrier’s requests for extensions of time in the 
proceeding.® 


RECENT CALLS FOR REVOCATION 


The most vigorous challenge thus far presented to the protected sta- 
tus of the certificate of public convenience and necessity occurred 
recently upon reconsideration of two new route cases — Kansas City- 
Memphis-Florida® and Mississippi Valley +° Cases. In proceedings in 
which more than one applicant seeks new route authorizations the 
Board first determines whether the public convenience and necessity re- 
quires a new service and then, in the event this question is answered in 
the affirmative, selects the applicant which is to operate the proposed 
service. The selection of the carrier is frequently the only issue in 
reconsideration proceedings. This was true in the two cases referred to 
where the legal question was squarely presented whether the Board pos- 
sessed the statutory power to reconsider its decision issuing a certificate 
to an air carrier, and, upon such reconsideration, to revoke the certifi- 
cate which, by its own terms, has already become effective. 


For some years an affirmative answer to this question had apparently 
been assumed by numerous unsuccessful applicants in new route pro- 
ceedings who sought, by their petitions for reconsideration, to have the 
Board reverse its original determination as to the carrier which should 
perform the services in question, to revoke the authorizations originally 
granted and to issue to the petitioners certificates of public convenience 
and necessity authorizing them to perform the service. While the 
Board has never granted the relief requested by such petitions, its legal 
power to do so had not been challenged until recently when, in the Kan- 
sas City-Memphis-Florida Case,11 Chicago and Southern Airlines, Inc., 
through its counsel, vigorously resisted the petitions for reconsideration 
which sought revocation of the certificate which the Board in its origi- 
nal decision had issued to it, contending that, upon the merits, the origi- 
nal decision should be left undisturbed and that the Board was without 





question whether the public interest would be advanced by the transfer of certain 
routes from National Airlines to Delta Air Lines and Pan American Airways was 
interpreted by some as action inconsistent with the Board’s traditional view of the 
sanctity of a certificate. Of course this interpretation is without validity since the 
Board does not and has never claimed the power to compel the transfer of a route 
from one carrier to another. Any recommendation resulting from such investiga- 
tion would be purely advisory and would require for its fulfillment the voluntary 
action of the affected parties. 

8 Tri-State Aviation, Revocation of Certificate, 4 CAB 100 (1948). 

8 Docket 1051 et al., decided July 23, 1948. The Board’s Rule of Practice 
(285.11) permits any party to petition for rehearing, reargument or reconsidera- 
tion of any final order of the Board in a proceeding. Such petition must be filed 
within thirty days after service of the order sought to be vacated or modified. 
Petition may be filed by leave of the Board after such thirty-day period upon a 
ae of reasonable grounds for failure to file the petition within the prescribed 
period. 

10 Docket 548 et al., decided July 28, 1948. 

11 Docket 1051 et al., decided September 30, 1947. 
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power under the Civil Aeronautics Act to withdraw the authorization 
which it had lawfully given and to designate another applicant to per- 
form the proposed service. 


A majority of the Board, in a supplemental decision upon reconsid- 
eration, reaffirmed the previous grant to Chicago and Southern upon 
the merits and found it unnecessary to discuss the legal question which 
had been presented; the majority did, however, express “grave doubt” 
as to the Board’s power to revoke, upon reconsideration, a certificate 
which had been issued and made effective at the time of the original 
decision. The two dissenting members of the Board, who felt that a 
carrier other than Chicago and Southern should have been certificated 
to operate the Kansas City-Memphis route, stated that they did not 
share the doubt entertained by the majority as to the Board’s power to 
select a different carrier.” 


This article will undertake to discuss the validity of the position 
that the Board is without power under the Civil Aeronautics Act to re- 
voke, in a reconsideration proceeding, a certificate which has been 
granted in its original decision in compliance with the requirements of 
the statute and which by its own terms purports to be effective from the 
date of such original decision.'* 


THE PosITION OF CHICAGO AND SOUTHERN 


Chicago and Southern had based its position on the fact that the cer- 
tificate by its own terms had become effective at the time of its issuance 
in the Board’s original decision and could not be revoked except for 
intentional violation of some provision of the Civil Aeronautics Act. 
It relied upon sections 401 (g) and 401 (h) of the Act. Section 401 (g) 
reads as follows: 


“Each certificate shall be effective from the date specified 
therein, and shall continue in effect until suspended or revoked as 
hereinafter provided, or until the... (Board) ... shall certify that 
operation thereunder has ceased, or, if issued for a limited period of 
time under subsection (d) (2) of this section, shall continue in effect 
until the expiration thereof, unless, prior to the date of expiration, 
such certificate shall be suspended or revoked as provided herein, or 
the... (Board) ... shall certify that operations thereunder have 
ceased: Provided, That if any service authorized by a certificate is 
not inaugurated within such period, not less than ninety days, after 
the date of the authorization as shall be fixed by the... (Board) 

.., or if, for a period of ninety days or such other period as may be 
designated by the... (Board) ..., any such service is not operated, 








12 Tn the Mississippi Valley Case (Kansas City-St. Louis Service), Docket 548 
et al., in which the supplemental decision on reconsideration was issued concur- 
rently, the same legal issue had been raised. A majority of the Board concurred 
in an opinion reaffirming the original decision upon the merits, while Ryan, Vice 
Chairman, concurred in the adoption of the order “on grounds related to the statu- 
tory power of the Board to revoke Mid-Continent’s certificate under the facts of 
the present case.” 

13 The present article does not question the power of the Civil Aeronautics 
Board to set aside a certificate which has been issued in disregard of statutory or 


constitutional requirements. 
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the... (Board) ...may by order, entered after notice and hearing, 
direct that such certificate shall thereupon cease to be effective to 
the extent of such service.” 14 (Emphasis supplied to indicate the 
language pertinent to the present discussion.) 


Section 401 (h) sets forth the procedure by which a certificate may be 
altered, amended, modified, suspended or revoked. It reads as follows: 


“The... (Board) ..., upon petition or complaint or upon its 
own initiative, after notice and hearing, may alter, amend, modify, 
or suspend any such certificate, in whole or in part, if the public 
convenience and necessity so require, or may revoke any such certifi- 
cate, in whole or in part, for intentional failure to comply with any 
provision of this title or any order, rule, or regulation issued here- 
under or any term, condition, or limitation of such certificate: Pro- 
vided, That no such certificate shall be revoked unless the holder 
thereof fails to comply, within a reasonable time to be fixed by the 
... (Board) ..., with an order of the... (Board) ... commanding 
obedience to the provision, or to the order (other than an order is- 
sued in accordance with this proviso), rule, regulation, term, condi- 
tion, or limitation found by the ..-. (Board) ... to have been 
violated. Any interested person may file with the... (Board) ...a 
protest or memorandum in support of or in opposition to the altera- 
tion, amendment, modification, suspension, or revocation of a certifi- 
cate.” 15 (Emphasis supplied to indicate the language pertinent to 
the present discussion.) 


The parties which opposed Chicago and Southern’s view did not claim 
that statutory cause for revocation under section 401 (h) was present in 
the proceeding and, of course, the procedural requirements which must 
precede any revocation thereunder had not been fulfilled. Unless some 
section of the Act, therefore, could be said to confer upon the Board the 
power to revoke the certificate which it had previously issued to Chi- 
cago and Southern in that proceeding, that carrier’s position would ap- 
pear to be sound. 


POWER TO SUSPEND OR MopiFy ORDERS 


Section 1005 (d) of the Act has been urged as a statutory basis for 
the revocation of a certificate upon reconsideration. It is difficult to de- 
rive such power from the language of that section. The section pro- 
vides that ‘‘except as otherwise provided in this Act, the . . . (Board) 
... ls empowered to suspend or modify its orders upon such notice and 
in such manner as it shall deem proper.” The power to suspend or 
modify obviously does not include the power to revoke. In this con- 
nection it is significant that the language of section 401 (h) clearly dis- 
tinguishes between a suspension or modification and a revocation and 
requires a different showing for a revocation than is required for a sus- 
pension or a modification. Moreover, section 1005 (d) deals with orders, 
not certificates, and an order is not to be confused with a certificate.1® 





14 52 Stat. 989 (1938), 49 U.S.C.A. §481(g) (Supp. 1946). 

15 52 Stat. 989 (1938), 49 U.S.C.A. §481(h) (Supp. 1946). 
_ _ 16The intention of Congress to draw a distinction between the two is also 
indicated by section 1005(e), which requires compliance with “any order, rule, 
regulation, or certificate” issued by the Board. 
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Thus in United States v. Seatrain Lines, Inc.,17 the United States Su- 
preme Court held that the Interstate Commerce Commission lacked 
authority under an almost identical provision of the Interstate Com- 
merce Act ** to revoke the certificate of a common carrier by water, say- 
ing in part: 

“Nor do we think that the Commission’s ruling [revoking the 
certificate] was justified by the language of Section 315(c) which 
authorizes it to ‘suspend, modify, or set aside its orders under this 
part upon such notice and in such manner as it shall deem proper.’ 
That the word ‘order,’ as here used, was intended to describe some- 
thing different from the word ‘certificate’ used in other places, is 
clearly shown by the way both these words are used in the Act. 
Section 309 describes the certificate, the method of obtaining it, and 
its scope and effect, but it nowhere refers to the word ‘order.’ Sec- 
tion 315 of the Act, having specific reference to orders, and which in 
subsection (c), here relied on, authorizes suspension, alteration, or 
modification of orders, nowhere mentions the word ‘certificate.’ It 
is clear that the ‘orders’ referred to in 315(c) are formal commands 
of the Commission relating to its procedure and the rates, fares, 
practices, and like things coming within its authority. But as the 
Commission has said, as to motor carrier certificates, while the pro- 
cedural ‘orders’ antecedent to a water carrier certificate can be mod- 
ified from time to time, the certificate marks the end of that 
proceeding.” 


The Court’s decision is of particular significance in view of the fact that 
Part III of the Interstate Commerce Act, providing for the regulation 
of common carriers, by water, contains no provision comparable to sec- 
tion 401 (g) of the Civil Aeronautics Act which provides that every cer- 
tificate shall continue in effect until suspended or revoked as specifically 
provided by the statute. It is true that the Seatrain decision contains a 
dictum indicating that the restrictions upon the revocation of water car- 
rier certificates under the Interstate Commerce Act became operative 
after the certificate was finally granted and the time for rehearing had 
expired. This qualification, however, must be considered in the light 
of the fact that the Act under review expressly provided for a rehearing 
— a provision which is absent from the Civil Aeronautics Act — and did 
not contain a provision similar to section 401 (g) of the Civil Aeronau- 
tics Act. 


TERMS, LIMITATIONS AND CONDITIONS IN CERTIFICATES 


Nor does it seem reasonable to conclude that, since Chicago and 
Southern’s certificate incorporates by reference the Board’s Economic 
Regulations, including section 285.11 which provides for the filing of 
petitions for rehearing, reargument or reconsideration,!® the certificate 





17 329 U.S. 424, 432 (1947). 

18“The Commission may suspend, modify, or set aside its orders under this 
chapter upon such notice and in such manner as it shall deem proper.” 54 Stat. 
946 (1940), 49 U.S.C.A. §915(c) (Supp. 1946). 

19 The certificate authorizes Chicago and Southern to engage in air transpor- 
tation subject to “the provisions of Title IV of the Civil Aeronautics Act of 1938, 
as amended, and the orders, rules and regulations issued thereunder . 
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itself contains a provision for its revocation upon reconsideration. For 
while the Board possesses power under the Act to impose terms, limita- 
tions and conditions in certificates, any limitation or condition thus im- 
posed which was inconsistent with the express provisions of section 401 
(g) would be invalid. 


Authority for this proposition is found in Smith Bros. Revocation of 
Certificate,?° cited with approval by the Supreme Court in the Seatrain 
Case, supra, in which the Interstate Commerce Commission denied 
petitions seeking revocation of a motor carrier’s certificate and held 
that despite the self-executing forfeiture terms which it contained, the 
certificate continued in full force and effect unless and until terminated 
by the Commission in accordance with the provisions of section 212 (a) 
of the Motor Carrier Act; this section contains language which is almost 
identical to the provisions of sections 401 (g) and 401 (h) of the Civil 
Aeronautics Act.?1_ The Commission said at p. 472 of its opinion: 


“In our opinion the language of the foregoing section is clear 
and definite and unmistakably shows that Congress intended that a 
certificate, once effective, may be terminated by us only on the con- 
ditions, and according to the procedure, therein specifically pro- 
vided. We may issue decision upon decision, and order upon order, 
on an application for a certificate so long as sufficient reason there- 
for appears and until all controversy is determined, but once a cer- 
tificate, duly and regularly issued, becomes effective, our authority 
to terminate it is expressly marked off and limited. All the antece- 
dent decisions and orders are essentially procedural in character, 
and may be set aside, modified, or vacated, but the certificate marks 
the end of the proceeding, just as the entry of a final judgment or 
decree marks the end of a court proceeding. To hold that under sec- 
tion 208(a) we have the power to include in certificates self-execut- 
ing forfeiture terms, conditions, or limitations would make section 
212(a) merely surplusage and would wipe out the stability and cer- 
tainty with respect to operating rights of common carriers by motor 
vehicle required in the public interest and contemplated by the Act.” 
(Emphasis supplied.) 


Upon such authority it must be concluded that the Board’s general 
power to attach terms, limitations and conditions to a certificate does 
not confer upon it the power to impose a condition that a certificate 
may be revoked if a petition for reconsideration is seasonably filed; such 
a condition would be clearly inconsistent with the terms of section 401 
(g) and would, therefore, be invalid. 


REHEARING AND RECONSIDERATION 


It is recognized that in the cases cited above, the revocation proceed- 
ings were instituted some months after the certificates had become effec- 





20 33 M.C.C. 465 (1942). 

21 “Certificates ... shall be effective from the date specified therein, and shall 
remain in effect until suspended or terminated as herein provided. Any such cer- 
tificate ... may upon complaint, or on the Commission’s own initiative, after no- 
tice and hearing, be suspended, changed, or revoked, in whole or in part, for willful 
failure to comply with any provision of this part, or with any lawful order, rule, 
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tive and during the intervening period there had been pending no 
petitions for reconsideration of the orders granting the certificates. 
Careful analysis of the pertinent statutes, however, makes it clear that 
no legal significance is to be attached to this difference in the facts pre- 
sented by these cases and the case recently decided by the Board. 
There is conspicuously absent from the Civil Aeronautics Act any ex- 
press provision for rehearing, reargument or reconsideration such as is 
contained in the Interstate Commerce Act.?* The only provision for 
reconsideration has been made by the Board itself in section 285.11 of 
the Economic Regulations, pursuant to the general powers granted by 
the Act to issue regulations which are necessary for the performance of 
its powers and duties.** While there can be no doubt of the Board’s 
power under these general provisions to provide in proper cases for a 
reconsideration of its decisions,** that general power may not be used to 
nullify an express provision of the Act.*° 


It is also recognized that in its administration of the Communica- 
tions Act of 1934 the Federal Communications Commission has, on at 
least one occasion, in response to petitions for reconsideration of its 
previous decision in a proceeding, set aside an order granting to one 
applicant a permit for the construction of a radio broadcasting sta- 
tion and after further proceedings granted the same authorization 
to another applicant.** In view of the significant differences between 
the Civil Aeronautics Act and the Communications Act of 1934, the 
practice of the Federal Communications Commission cannot be con- 
sidered authority for the proposition that the Board may, upon recon- 
sideration, revoke an effective certificate previously issued in the same 


or regulation of the Commission promulgated thereunder, or with any term, condi- 
tion, or limitation of such certificate...” 49 Stat. 555 (1935), 49 U.S.C.A. §312 
(a) (Supp. 1946). 

2254 Stat. 915 (1940), 49 U.S.C.A. §17(6) (Supp. 1946). 

23 Sections 205(a) and 1005(d) of the Act. 

24 American Air., Mail Rates, 3 CAB 770, 772-773 (1942). See also: Helver- 
ing v. Continental Oil Co., 68 F. (2d) 750, 753 (App. D. C. 1933), cert. den. 292 
U.S. 627 (1934). 

25 The Texas Court of Civil Appeals has held that an order of the Railroad 
Commission granting a certificate to a motor carrier was final and could not be set 
aside upon rehearing, for which provision was made in the Commission’s rules of 
practice. Smith v. Wald Transfer & Storage Co., 97 S. W. (2d) 991 (Tex. Civ. 
App. 1936). 

26 WBNX Broadcasting Co., Inc., et al., 4 Pike & Fischer Radio Regulation 
205 (decided April 7, 1948). In Black River Valley Broadcasts v. McNinch, 101 
F. (2d) 285 (App. D. C. 1938), cert. den. 307 U.S. 623 (1939), a construction per- 
mit was issued to the plaintiff, and within the 20-day period prescribed by section 
405 of the Communications Act of 1934, a petition for rehearing was filed by an- 
other party to the proceeding. In upholding the lower court’s decree dismissing 
for want of equity the plaintiff’s bill to enjoin the Commission from holding a de 
novo hearing on several related applications, the Court of Appeals for the District 
of Columbia pointed out that the timely filing of the petition for rehearing, as pre- 
scribed by statute, was “a matter of right, as distinguished from a matter of 
grace, and required action and determination” (p. 239) ; since it “stayed the pro- 
ceedings and reopened the case... no rights accrued to the plaintiff as a result of 
the order originally granting that permit” (p. 240). Other language of the Court 
at pp. 241 and 242 of its opinion indicates clearly that under the provisions of sec- 
tion 405 of the Communications Act, which has no counterpart in the Civil Aero- 
nautics Act, “... the permit ... had been tentatively issued...” and “. . . there 
was no final grant of a permit or license to plaintiff ...” 
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proceeding. Not only does the Communications Act contain a spe- 
cific provision for rehearing** and subsequent reversal, both of which 
are absent from the Civil Aeronautics Act, but it contains no provision 
comparable to section 401 (g) of the Civil Aeronautics Act or section 
212 (a) of the Motor Carrier Act,?* that a certificate shall continue in 
effect until modified or terminated in the manner specifically pre- 
scribed by statute. 


Moreover, by its very nature a license issued under the Communi- 
cations Act of 1934 is so fundamentally different from a certificate of 
public convenience and necessity issued under the Civil Aeronautics 
Act that it would be unreasonable to assume that the Board possesses 
the same power of revocation which is exercised by the Federal Com- 
munications Commission. As the United States Supreme Court 
pointed out in Federal Communications Commission v. Sanders Broth- 
ers Radio Station:*° 


“The policy of the Act is clear that no person is to have anything 
in the nature of a property right as a result of the granting of a 
license. Licenses are limited to a maximum of three years’ dura- 
tion, may.be revoked, and need not be renewed. Thus the channels 
presently occupied remain free for a new assignment to another 
licensee in the interest of the listening public. 


“Plainly it is not the purpose of the Act to protect a licensee 
against competition but to protect the public. Congress intended to 
leave competition in the business of broadcasting where it found it, 
to permit a licensee who was not interfering electrically with other 
broadcasters to survive or succumb according to his ability to make 
his programs attractive to the public.” 


In contrast, the policy of the Civil Aeronautics Act is one of controlled 
competition and a certificate of public convenience and necessity pro- 
vides its holder with protection against uneconomic competition. In 
view of the protection afforded by the certificate, which for almost 
ten years has been the foundation of the stability of the private in- 
vestments dedicated to the public service of air transportation, it is 
not surprising that Congress should impart to a certificate a certain 
stability by providing that it should be subject to revocation only for 
statutory cause*® and not pursuant to a mere change of mind on the 
part of the Board. 


To hold that the Board has the statutory power to revoke, on recon- 
sideration, a certificate of public convenience and necessity which has 





27 48 Stat. 1095 (1934), 47 U.S.C.A. §405 (Supp. 1946). This section specifi- 
cally provides that if, in the judgment of the Commission, after rehearing “. . . it 
shall appear that the original decision, order or requirement is in any respect un- 
just or unwarranted, the Commission may reverse, change, or modify the same 
accordingly.” 

28 Footnote 21, supra. 

29 309 U.S. 470, 475 (1940). 

30 The insecurity of the status conferred by the possession of a license issued 
under the Communications Act of 1934 is further illustrated by the fact that it is 
revocable not only on grounds similar to those specified in section 401(h) of the 
Civil Aeronautics Act, but also for reasons “which would warrant the Commission 
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already been issued and become effective by its own terms would seem 
to convert into meaningless words the express language of section 
401 (g) which declares that “each certificate shall be effective from the 
date specified therein, and shall continue in effect until suspended 
or revoked as hereinafter provided ... .”’ Under such an interpreta- 
tion a certificate, which by its own terms became effective on Janu- 
ary 1, might not in actual fact become effective until several months 
thereafter when judgment was entered upon reconsideration of the 
case. Indeed, it could be argued that no certificate would ever be- 
come finally effective since the Economic Regulations permit petitions 
for rehearing, reargument and reconsideration to be filed within 
thirty days of the order sought to be vacated or modified or, for good 
cause shown, at any time after the decision. Such an interpretation 
would obviously “contribute an intolerable uncertainty to the finality 
of any right granted.”*? 


PROBLEMS IN STATUTORY CONSTRUCTION 


In an attempt to avoid such a result, it has been argued that al- 
though a certificate may be issued and by its terms purport to be 
effective on the date of its issuance, the certificate nevertheless cannot 
bear the stamp of finality until the period for the filing of petitions 
for reconsideration has expired or until a judgment has been entered 
after reconsideration of the case; in other words, that the certificate, 
under such circumstances, is issued and made effective subject to the 
Board’s rule of practice covering reconsideration and rehearing. Such 
a construction of the Act seeks to resolve the conflict between the 
specific provision contained in section 401 (g) of the Act and the gen- 
eral provision contained in section 205 (a) (from which derives the 
Board’s power to establish its rule of practice permitting a reconsidera- 
tion of its decisions) by subjecting the specific mandate of the statute 
to a general statutory provision. 


This interpretation flies in the face of a fundamental canon of 
statutory construction which requires that whenever a general stat- 
utory provision appears to be in conflict with a specific provision of 
an act, the general must surrender to the specific provision. As early 
as 1883, the United States Supreme Court described this principle as 
a “well settled rule’’** and it is universally accepted today. Applied to 
the type of case under discussion, the principle would require that the 
rule of practice governing reconsideration and rehearing shall be sub- 
jected to the specific provisions of section 401 (g) and not the reverse. 





in refusing to grant a license on an original application...” 48 Stat. 1086 
(1934), 47 U.S.C.A. §812(a) (Supp. 1946). 

31 See: Manhattan Coach Lines, Inc. v. Adirondack Transit Lines, 42 M.C.C. 
128, 126 (1943). 

32 See: Townsend v. Little, 109 U.S. 504, 512 (1883). See also: United States 
v. Board of Commissioners of Osage County, 193 Fed. 484, 490 (C.C.W.D. Okla. 
1911) ; United States v. Mattio, 17 F. (2d) 879, 880 (C.C.A. 9th, 1927); Northern 
Kentucky Tel. Co. v. Southern Bell T. & T. Co., 73 F. (2d) 338, 885 (C.C.A. 6th, 
1934). 
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Thus construed, the Board’s rule of practice would permit reconsidera- 
tion and rehearing in all certificate cases, excepting only those in which 
the Board had, in accordance with the requirements of the Act, issued 
a certificate which, by its own terms, was made effective immediately 
or on such a date as to preclude a reconsideration. 


It is true that, under this construction, the Board’s original deci- 
sion in the excepted class of cases would possess finality. ‘The exercise 
of such a power, however, could not be regarded as anomalous in view 
of the unique character of the Civil Aeronautics Act under which na- 
tional security and other considerations at times may call for expedi- 
tious action by the Board in the establishment of urgently needed air 
transport services. Moreover, this discretionary power of the Board 
to give finality to its original decision in the ordinary case which is 
subject to reconsideration by ordering that the certificate shall become 
effective immediately is no more unusual than the right of a party to 
such a proceeding at his option, in effect, to confer finality upon the 
Board’s original decision by seeking judicial review immediately, 
without petitioning for reconsideration —a course which is open to 
him under section 10 (c) of the Administrative Procedure Act.** 


PoweER TO CorrEcT MISTAKES AND IMPOSE CONDITIONS 


It has been contended that this construction of the Act is incon- 
sistent with certain of its previous actions in withdrawing, without 
compliance with the requirements of section 401 (h), authorizations 
previously granted by mistake and in imposing, upon reconsideration, 
restrictions which limit the privileges conferred by certificates issued 
and made effective at the time of the Board’s original decision in the 
proceeding. ‘The validity of such contention appears to be ques- 
tionable. Clearly, an authorization granted by mistake is null and 
void from the very beginning and the error may be rectified by an 
order entered nunc pro tunc.3* In such cases there is no valid certifi- 
cate to be revoked. In the Kansas City-Memphis-Florida and Missis- 
sippi Valley cases it was not claimed that the certificates were issued to 
Chicago and Southern and Mid-Continent as a result of inadvertent 
error, as in Pan Am. Airways, North Atlantic Route,*> and Latin Amer- 
ican Air Service.*® 


It is true that in a few cases the Board, in response to petitions for 
reconsideration, has modified a certificate issued in its original deci- 





33 This subsection provides in part: “Except as otherwise expressly required 
by statute, agency action otherwise final shall be final for the purposes of this sub- 
section whether or not there has been presented or determined any application ... 
rd bad form of reconsideration...” 60 Stat. 248, 5 U.S.C.A. §1009(c) (Supp. 

34 “There is nothing to preclude an administrative agency from correcting by 
a nunc pro tune action inadvertent errors made in putting into appropriate docu- 
mentary form the decisions taken by such agency.” Pan Am. Airways, North 
Atlantic Route, 7 CAB 849, 852 (1947). 


357 CAB 849 (1947). 
366 CAB 857 (1946). 
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sion by restricting the operating privileges which it conferred.** While 
it is possible that in taking such action the Board exceeded its powers 
under the Act, its statutory power to do so had never been placed in 
issue and was apparently assumed by the parties to exist. It may also 
be said that the imposition of a restriction is a modification and not a 
revocation, pro tanto, of a certificate.** The Act itself clearly shows 
that Congress intended to treat modification and revocation as two 
fundamentally different things; thus, it empowers the Board to modify 
a certificate if the public convenience and necessity so require, but it 
prohibits the revocation of a certificate for any reason other than 
intentional failure of its holder to comply with its terms or the pro- 
visions of the Act or the regulations issued by the Board thereunder. 
No certificate may be revoked on grounds of public convenience and 
necessity, although such grounds will support a modification of its 
terms. ‘This distinction has always been observed by the Board, for 
while it has on several occasions modified an effective certificate by 
imposing a restriction, in the ten years of its existence it has never 
undertaken to revoke a certificate upon reconsideration and authorize 
another carrier to perform the service. 


CONCLUSION 


In summary, it seems necessary to conclude that section 285.11 of 
the Economic Regulations providing for reconsideration of Board 
decisions, if construed as an instrument for the revocation of a certifi- 
cate of public convenience and necessity which was already lawfully 
issued and by its own terms in effect, would constitute an invalid exer- 
cise of the Board’s rule-making power since it would be inconsistent 
with the express terms of sections 401 (g) and (h) of the Civil Aero- 
nautics Act. The Board has a duty to construe, if practicable, the Act 
in such ~ manner that its component parts will be consistent with each 
other and every provision given full effect.*® It would seem to be a 
clear violation of this basic principle of statutory construction if the 





87 For example, in Cincinnati-New York Additional Service, 8 CAB 152 
(1947), the Board in its original decision in effect authorized TWA to conduct 
nonstop service between Cincinnati and Washington. In its supplemental decision 
upon reconsideration, issued on October 20, 1947, TWA’s certificate was amended 
to require that Columbus or Dayton be served on all flights which serve Cincinnati 
and Washington. Again, in the North Central Case, 7 CAB 6389 (1946), the 
Board amended United’s certificate for route No. 1 by adding Milwaukee as an 
intermediate point and so worded the certificate as to make possible one-plane 
service between Milwaukee and Washington. Upon reconsideration, it further 
amended United’s certificate to provide that Milwaukee and Washington shall not 
be served on the same flight: North Central Case, Docket 415 et al., decided July 
22, 1947. 

38 In the Caribbean Area Case, Docket 2246 et al., decided July 20, 1948, the 
Board said at pages 24-25 of its mimeographed opinion: “It is our opinion that the 
power to alter, amend, or modify a certificate, in whole or in part, when the public 
convenience and necessity so require, carries with it the right to impair the 
authority under such certificate either by completely eliminating a point or by 
ye Tl a condition which results in restricting the service that may be ren- 

ered. 

39 See: Ringling Bros.-Barnum & Bailey C. Shows v. Sheppard, 123 F. (2d) 
773, 775 (C.C.A. 5th, 1941); Market Co. v. Hoffman, 101 U.S. 112, 116 (1879); 
Iglehart v. Iglehart, 204 U.S. 478, 485, 27 S. Ct. 8329 (1907). 
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Board were to construe a rule of practice of its own creation, deriving 
from a general statutory provision, so as to nullify the specific mandate 
of Congress which declares that a certificate, once issued and by its 
own terms made effective, shall continue in effect until revoked for 
statutory Cause. 


This view of the law does not mean the frustration of the 
Board’s ability to reconsider its decisions in certificate cases; it does 
mean, however, that the Board in implementing its power must act 
in a manner which will not contravene the specific provisions of sec- 
tions 401 (g) and (h) of the Act. The Board in a particular recon- 
sideration case, without creating the legal problem raised in the 
Kansas City-Memphis-Florida Case, may retain full power to recon- 
sider a decision granting a certificate of public convenience and neces- 
sity by providing that such certificate shall not become effective until 
the period for filing petitions for reconsideration has expired or until 
the Board shall have disposed of any petitions for reconsideration 
which have been filed within the period prescribed by the rule of 
practice. By thus fixing an appropriate prospective date on which 
the certificate would become effective, the Board would be entirely 
free to reconsider and to revoke a certificate before it had become effec- 
tive, thereby avoiding any conflict with the express requirements of 
section 401 (g). In concluding its opinion in the Kansas City-Mem- 
phis-Florida Case, the Board indicated its intention of reserving such 
freedom to itself by stating that “in future cases of this kind, except 
where national security or other urgent considerations dictate other- 
wise, we shall pursue a policy of making the certificate effective on 
such date as will permit reconsideration without creating the legal 
problem raised in the present case.” 





STEWARDSHIP OF THE AIRLINES BY 
THE CIVIL AERONAUTICS BOARD* 


By WILLIAM A. PATTERSON 
President, United Air Lines 


pe KERS not only in Iowa but throughout the rest of the United 
States should interest themselves in air transportation together 
with its problems, because air transportation today has become a neces- 
sity in our social and economic life .... Today millions of people 
are traveling by air. Millions of communications and hundreds of 
thousands of cargo shipments are being transported by air. Consider 
the impact of this volume of air traffic on the business and social 
habits of the past. Let’s take a very quick look at the record of air 
travel growth accomplished by the commercial airlines during the 
past twenty years, a record that speaks for itself: 


1928 1947 
Passengers carried ..................- 47,800 13,180,000 
MARA MEME 5 Oss sonics Anlsccats seas 1lc 5.5¢ 
PIL: sucka cWiedeawtecaeee hanes 10,400,000 330,000,000 


We are proud of this record. We are also proud of the record we 
have achieved in our mail and cargo growth. Air transportation has 
come a long way indeed in two decades. 


Those sponsors of such a program in the early 1920’s who had the 
foresight to place commercial air transportation in the hands of pri- 
vate operators can also look back on that record with pride. In fact, 
I would say there is no precedent for such accomplishment in any 
government-fostered industry over a short period of 20 years. And 
what has this twenty-year development actually cost the government? 
Let us examine those figures. 


Twenty years ago 95% of our revenue came from air mail. ‘Today, 
we receive only 7% of our total revenue in payment for performing a 
vastly improved air mail service for the Post Office Department. 


Over a thirty-year period, from 1918 (when the first government 
planes started scheduled air mail flights) to 1947, the government paid 
out $405,000,000 for the transportation of air mail. To that figure 
they added $183,000,000 representing overhead or other related serv- 
ices connected with air mail. That gives us a total of $588,000,000 











* Address given before Iowa Bankers Association, Des Moines, Iowa, Oct. 
27, 1948. 
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for a thirty year period. The records show that during this same 
thirty year period $539,000,000 represented receipts from the sale of 
postage stamps. 


After considering the revenues and the expenses, we find that the 
government has spent $49,000,000 in excess of receipts for the job 
that we have accomplished over these twenty years. Stop for a mo- 
ment and examine the air transport map of the United States. Ob- 
serve for yourself just what has been built at a net cost of $49,000,000. 
Appraise the technical and mechanical accomplishment the govern- 
ment has received for $49,000,000, and then consider that during the 
war the government advanced $23,000,000 for the construction of a 
single flying boat. Which was the better buy? Since their inception, 
the railroads have received 214 billion dollars in subsidies. I offer that 
not as a reflection against the railroads, because I know that repre- 
sents a good buy. I offer it only for comparative purposes. 


Air transportation today occupies a position of major importance 
to our commerce as well as National Defense. It continues to show a 
constant increase in volume of business carried, and in efficiency of 
operations. It has a safety record second to no other air transportation 
system in the world. And this continued progress has been accom- 
plished at relatively small cost. 


Wuart Is THE REAL AIRLINE PROBLEM? 


If all this is true, then why are the airlines of this country in difh- 
culty? Success should produce profitable operations. Well, I can tell 
you in just a few moments what is wrong with the airlines. 


I have before me an advertisement of the Pennsylvania Railroad 
which appeared in the United States News and World Report of Sep- 
tember 10. The heading of this ad reads: “If this happened in your 
business, then, like the railroads, you would need increased prices to 
meet increased costs.” 


Following this, the Pennsylvania Railroad gives a complete ex- 
planation of its problem and the solution. The railroad shows that 
since 1939 costs have increased 77%. During this same period, freight 
rates have increased 46%; coal rates have increased 28%; passenger 
rates are up 40%; mail rates have increased 25% and express rates have 
increased 46%. 


I have prepared an overlay to depict the problem confronting my 
company, United Air Lines, which is quite representative of what is 
happening generally to all airlines. Our costs have increased 86%. 
The difference between the increased cost of 77% of the Pennsylvania 
Railroad and 86% for United Air Lines can I believe be explained 
by the fact that during this period we went to a 40-hour week for all 
employees in the company and paid them for 48 hours. Our freight 
volume has not yet reached proportions where it can be mentioned in 
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the same breath with the volume of the railroads and we have very 
little of that business, although those rates are lower than they would 
have been in 1939. We do not carry coal, so we can make no compari- 
son on that point. However, we do carry passengers and at the present 
moment our rates are 4% higher than they were in 1939 as compared 
with the Pennsylvania Railroad’s increase of 40%. Our mail rates are 
actually 56% less than 1939 compared with the 25% increase of the 
railroad, and our express rates have decreased 44% compared with a 
46% increase on the railroad. 


Now, the Pennsylvania Railroad was able to increase its income to 
meet its outgo through the Interstate Commerce Commission which 
regulates rail transportation. It received relief in the form of higher 
rates. We must apply to the Civil Aeronautics Board for relief to 
the airlines. The main difference is that the Interstate Commerce 
Commission has been realistic and acted, whereas the Civil Aeronautics 
Board has appeared to be confused and vacillating. So, I say the prob- 
lem today is not what is wrong with the airlines, but what is wrong 
with the Civil Aeronautics Board. 


THE FAILURE OF THE CAB 


Early in 1938, when air transportation had become an important 
part of the transportation of the country, it was recognized by all con- 
cerned that it should be regulated in the public interest. “There was 
no argument from the airlines on that point. There was the usual 
debate concerning the preparation of the law and the type of agency 
that should be created to regulate this business. Some thought that 
the already established Interstate Commerce Commission should as- 
sume this responsibility. Others concluded that because air transpor- 
tation was new and presented some rather unusual problems, an en- 
tirely new agency that would be dynamic and aggressive be selected to 
move this business forward. Those sponsoring a separate agency were 
successful. Legislation that I still consider to be constructive and 
sound was written, and the Civil Aeronautics Board established. 


We in the air transportation business looked upon this action as 
encouraging, and hoped that we could proceed in carrying forward 
this business for our country and at the same time develop a reasonable 
return to our stockholders, who have invested in excess of $35,000,000 
in this company. 


The Civil Aeronautics Board soon started to function. It would 
be impossible for any administrative agency to be in operation for over 
ten years and not accomplish some good things. It would be very un- 
fair of me to say that they have been a complete failure. Furthermore, 
it would be unfair for me to blame individuals who are now members 
of the Civil Aeronautics Board. Some of these members have only 
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recently taken office, and have had no part whatsoever in formulating 
the policies of the Civil Aeronautics Board in the past. 


Now let us look at just where the Board stands. During the past 
18 months, the domestic air transport companies have suffered a loss 
of $36,000,000. The Civil Aeronautics Act has a declaration of policy 
from which I quote: “Assures the highest degree of safety in and 
fosters sound economic conditions. .. .’”” Sound economic conditions 
do not produce such tremendous financial losses. That, in itself, would 
reflect against the Civil Aeronautics Board. 


As a further declaration of policy, the act states that rates shall be 
sufficient to enable the carriers under honest, economical and efficient 
management to maintain and continue the development of air trans- 
portation. My interpretation of that section of the act fixes a respon- 
sibility upon the Civil Aeronautics Board to eliminate dishonesty 
where it may exist, to eliminate uneconomical operation, and to insist 
on improved efficiency where lack of it can be shown to exist. 


Now the Board hasn’t accused anyone of being dishonest. How- 
ever, the Board (and I have particular reference to certain members 
of the Board’s staff in the rate and tariff analysis division) is implying 
that we are uneconomical and that we are inefficient by certain charges 
to that effect. The public is left with the impression that people in 
the air transport business are irresponsible and lack business judgment. 
What are these charges, and what is the airlines’ side of the story? 


Wuat Asout “FREE MEALS’’? 


For one thing, the Board suggests that passengers should pay for 
their meals as a separate cash transaction when meals are served in 
flight. Somebody is naive enough to refer to the meals as now being 
“free” because no such meal charge is assessed. Actually, the price of 
meals is definitely considered in arriving at the tariff we charge a pas- 
senger for service. In my opinion, the Board hasn’t the least concep- 
tion of the practical problems that would develop as a result of charg- 
ing separately for meals. Instead of our present single menu type of 
meal service, separate in-flight charges would lead to a demand for a 
variety of meals which we haven’t the space in our airplanes to trans- 
port and which, in addition, would increase the overall cost. Also, 
this would lead to the nuisance of tipping from which our passengers 
are now free. Frankly, the subject is a minor point in my analysis of 
our overall financial problem. 


Secondly, it is said that there are too many airline ticket offices in 
certain cities and such sales offices should be consolidated. Let us 
consider this in relation to the Board’s own policy. 


Permit me to quote from a decision of the Board justifying its 
action creating more competition: 
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“Economic regulation alone may not be relied on to take the 
place of the stimulus which competition provides to the advance- 
ment of technique and service in air transportation. Competition 
invites comparisons as to equipment, cost, personnel, method of 
operation, solicitation of traffic, and the like. All of which tend to 
assure the development of air transportation system properly 
adapted to the present and future needs of the Foreign and Do- 
mestic commerce of the United States.” 


This is an example of the thinking of the Civil Aeronautics Board 
at the time it was creating unnecessary competition. Now that this 
excessive competition has become wasteful and destructive, the airlines 
are being blamed for having their own ticket offices in each city to 
provide the competition the Board created. If there are too many 
ticket offices in a particular city, it may be that the Board has certifi- 
cated too many airlines to serve that city. 


We in United Air Lines believe in the competitive system. It is 
true that we occupy one of three corners in Chicago occupied by air- 
line ticket offices. I can walk two blocks west of those ticket offices 
where I can find four department stores on four corners, and I can 
go farther west and find four banks on four corners. This is the Amer- 
ican competitive system in action, and United Air Lines does not in- 
tend to restrain its own competitive efforts arbitrarily just because an 
excessive amount of competition has been created by Board action. 


THE EFFECT OF CONSOLIDATION 


The next criticism is that airlines should consolidate their activi- 
ties at airports using the same personnel to eliminate duplication and, 
therefore, produce economy. Again, this suggestion is contrary to the 
Board’s decision which made reference to competition in benefits of 
personnel and in operations as well as competition in solicitation of 
traffic. This particular suggestion is the most dangerous of all. The 
first step may not in itself be dangerous, but there is danger in steps 
to follow. Let me review this point more thoroughly. 


A consolidation of servicing facilities at the larger airports would 
bring no real saving because the peaks and valleys in the work load 
of the airlines are identical during the 24-hour period of the day. 
When that would be discovered, the next obvious suggestion would 
be that since no economy had resulted from the first move, the airlines 
should spread their schedules so that there would be no overlapping 
or competition, thereby eliminating the peaks in the work load. After 
a short experience with that arrangement it would then be discovered 
that some airlines were benefitting more than others financially because 
of the advantageous times of the day they were operating their sched- 
ules. Then the third and crowning suggestion would be made that 
those airlines operating between such competitive points would pool 
their revenues and expenses. I maintain this would produce the 
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perfect cartel that so many people look upon with such distaste when 
talking about such arrangements in international trade. 


Another criticism of the airlines which is occasionally mentioned by 
the advisors to the Civil Aeronautics Board is that we are conducting 
unprofitable operations. We recognize that we are conducting some 
unprofitable operations which are all required under the certificates of 
public convenience and necessity issued by the Civil Aeronautics 
Board. For example, we serve 38 small cities on the United Air Lines 
system. Those 38 cities provide us with 8% of our total revenue. 
However, it is necessary that 40% of our mileage be flown to acquire 
that 8%. For serving those 38 cities we receive $20,000 a month in mail 
pay. We could discontinue service to those 38 cities and save $4,000,- 
000 a year for our company. However, if such cities on our line were 
abandoned it would be an obvious case of discrimination against 
those particular communities, because places of similar size in other 
sections of the country also receive air transportation service. And in 
this problem of service to small communities is found another example 
of just how the Civil Aeronautics Board and its staff have contributed 
to the problems of the air transport industry. 


In California there is a good little feeder line known as Southwest 
Airways. It serves 20 cities in the population range of the 38 I have 
just mentioned. I have told you that we received $20,000 a month in 
mail pay for serving 38 cities. Southwest Airways receives $108,000 
a month in mail pay to serve its 20 cities. 


Let me make another comparison. We started this business 20 
years ago by carrying the air mail for $6.00 a ton-mile. We are now 
receiving 63c a ton-mile. Now, with all of the pioneering in mechan- 
ical and technical work accomplished, Southwest started in business 
about two years ago and is being paid $30 a ton-mile. Compare that 
with our $6 a ton-mile in 1930 and our present rate of 63 cents a 
ton-mile. 


RESPONSIBILITY OF CAB 


The Civil Aeronautics Board is principally responsible for airline 
difficulties today. For example, while the Interstate Commerce Com- 
mission has acted quickly, intelligently, and constructively in assisting 
the railroads with their problems, the Civil Aeronautics Board has 
been holding airline cases for the increase of mail rates for over two 
years. 


I would like to see two or three of the outstanding transportation 
economists of the United States appointed to investigate the steward- 
ship of the Civil Aeronautics Board over the airlines. They would 
find that the Board was handed a brand new healthy industry in 1938. 
If they would trace the conduct of the Civil Aeronautics Board through 
every decision they made, they would find some good decisions, but 
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they would also find that certain people looked upon the granting of 
airline routes as they would political patronage rather than on the 
basis of sound economic justification. On one hand the Board, by 
suggesting that the airlines consolidate activities and reduce uneconom- 
ical operations, admits there is too much service, yet it continues to 
grant new routes. 


I am confident that an objective appraisal by qualified persons of 
the record of the Civil Aeronautics Board would show outstanding 
failure — failure to understand and evaluate the basic problems of air 
transportation, and failure to carry out the Board’s stated responsibility 
to foster sound economic conditions within the industry. 


I believe this record of failure must be corrected if air transporta- 
tion, so vital to the economic development and national defense of our 
country, is to continue its growth on a sound basis. 


In spite of anything, air transportation is indeed here to stay. The 
industry’s future development must and will exceed its progress to 
date. People’s concepts are being steadily broadened with the increas- 
ing speed and scope of air transportation. The transport plane is 
creating new frontiers in commerce, and spearheading fundamental 
changes in our social life. And it will wield an even greater influence 


tomorrow. 


That is why I have chosen to speak on behalf of air transportation, 
to answer its critics who blame unfairly. I have every confidence in 
air transportation and in my company. I am proud of our accom- 
plishments, and I am confident of our future. I know that with in- 
telligent regulation, the progress of air transportation will be sound 


and sure. 


No one can halt that progress. 
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Department. 


T HE imposing title of my talk will not, I hope, lead anyone here to 
expect a scholarly talk on the legal characteristics of a certificate of 
convenience and necessity. Rather, I want to discuss, in necessarily 
general terms, the situation, as I see it, with respect to our present air 
route pattern and the reasons why that situation has arisen. After that 
I should like to point out some of the steps which may be taken both by 
the Board and by the carriers to make necessary revisions to the present 
pattern and some of the legal road-blocks that appear to lie in the way 
of efforts to make those corrections. 


You perhaps know that I have now been on the Civil Aeronautics 
Board for just about six months. In terms of gaining experience in the 
problems of the immensely interesting and challenging air transporta- 
tion business, these six months have been profitable. But they do not, 
by any manner of means, qualify me either as an expert on route pat- 
terns or a legal authority on the problems relating to route patterns and 
certificates of public convenience and necessity. If I were an expert, 
I should not undertake the formidable job of discussing the route pat- 
tern question in anything less than a series of twenty-five lectures. 
I must also tell you that I speak for myself and not in any sense for the 
Board as a whole. Tonight, therefore, we will but hit the high spots. 


We are all aware of the phenomenal growth of aif transportation 
since the pre-war days. There has been a sixfold increase in passenger 
traffic, an expansion of thousands of percent in the volume of freight 
traffic, a big increase in certificated route miles, and so on. And you 
also know that in spite of that growth the airline business is the prime 
exception to the almost universally profitable state of the business com- 
munity. The domestic trunk-line carriers — and it is this group of 16 
airlines to which I will refer tonight — lost $20 million in 1947. Many 
experts forecast that the loss for 1948 will run close to $16 million. 
Some say that the carriers are facing a financial crisis; more conservative 
people say that the carriers are merely facing financial difficulties. But 





_ * Address delivered at the Aviation Law Clinic of the Chicago Bar Associa- 
tion, Oct. 28, 1948. Headnotes and footnotes supplied by the Editors. 
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whether we are in a crisis or merely in difficulty, the fact remains that 
the airline financial situation is serious. 


And this situation has not arisen because of a niggardly government. 
In the 12 months ending March 31, 1948, the government paid out in 
mail pay a total of $24 million to our domestic trunk-line carriers. Fig- 
ures for subsequent periods indicate that this sum is steadily increasing 
and will continue to increase in the future. Some of the carriers main- 
tain that the CAB, in establishing mail rates, has been grinding the 
faces of the poor. It is true that we have been, and still are, far behind 
schedule in setting permanent rates; but good progress is being made, 
in spite of a staff which is wholly inadequate from the standpoint of 
size, in catching up on pending cases. Although we have no intention 
of dispensing government funds with an open hand and an uncritical 
eye, I refuse to take seriously the charges brought by some carriers that 
the permanent rates that we have set are unfair or inadequate. No, the 
financial problems of the airlines arise from a variety of different causes 
and no single panacea will solve them — not even unlimited mail pay. 


As you are perhaps aware, the present air route pattern developed in 
three fairly distinct stages. There are in the first place the grandfather 
routes — those routes which were in operation at the time of the passage 
of the Civil Aeronautics Act and which under that law? were permit- 
ted, under certain conditions, to remain in operation. To the grand- 
father routes — of which there are 39,267 miles — were added certain 
new routes and extensions in the pre-war period 1938-41. These routes 
total 7,186 miles. With the coming of war, expansion of the route pat- 
tern ceased and the operation of certain routes was suspended. New 
applications were frozen. Since the close of the war, there has been, of 
course, a great era of expansion in the air route pattern. The total 
mileage added since the war is 68,889 miles, so that today our trunk- 
line route mileage stands at 115,342 miles. This does not include the 
feeder carriers or the territorial and international routes. 


‘THE ROUTE PATTERN AND Post-WaR OPTIMISM 


It is important to remember the atmosphere in which these post-war 
route cases were heard and decided. Since I was not on the Board in 
that era, I cannot give you the details. But I remember reading in the 
press glowing accounts of the future of air transportation. There was 
said to be virtually no limit on the growth of the industry. Passenger 
travel was to increase almost indefinitely and freight traffic—a new 
field — was to take up where passenger traffic left off. ‘The opportunity 
for growth, according to the statements and briefs of the carriers (as 
well as others, including the government) was only exceeded by oppor- 
tunities for profit. One carrier told its employees that if any of them 
doubted that their company would soon be operating 1,000 large 
planes, they had better resign because they did not have the vision nec- 





1 Sec. 401(e) (1). 
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essary for the airline business. Today that company has only a fraction 
of that number of planes. 


The optimistic estimates of the industry were echoed in the stock 
market where airline shares soared far more rapidly than the bull mar- 
ket which was then in progress. 


It is not surprising that much of this optimism became a part of the 
record in new route cases and that the Board, necessarily confined to 
that record, found full justification for the institution of additional 
competition and service. Under the law, the Board is required to con- 
sider * “competition to the extent necessary to assure the sound devel- 
opment of an air transportation system”’; it is also charged with the task 
of encouraging and developing “‘air transportation to meet the present 
and future needs of the foreign and domestic commerce, the postal serv- 
ice, and the national defense.” On hindsight, and remembering the 
atmosphere of the immediate post-war days, it seems to me that in gen- 
eral the Board handled its route cases with commendable restraint. To 
be sure, the Board did institute competition, or additional competition, 
over route segments which before the war had been served by only one 
carrier or two carriers. Many of these route awards were made to car- 
riers which now complain most vociferously about excessive competi- 
tion. On the other hand, this usually did not mean a diminution of a 
carrier’s traffic. Consider the following figures for New York-Boston — 
the heaviest segment in the route pattern. In September 1940 American 
handled 14,189 passengers between these two points. In September 
1946 American handled 26,449 passengers — almost double the 1940 
trafic. Yet by September 1947, two other carriers had been put onto 
the route — Northeast, which carried 19,565 passengers, and Eastern, 
which carried 7,404 passengers. The total traffic over the segment had 
increased in those six years from 14,000 to 53,000 passengers per month. 
I believe that a highly restrictive policy on the part of the Board would 
have been a serious error during the post-war period. Apart from that 
it would certainly have called down upon the Board the wrath and 
invective of the carriers, communities desiring improved service and, 
very probably, the Congress. Although we frequently hear nowadays 
an airline attorney say that the Board has created too much competi- 
tion, I will be happy to show you speeches and articles to the effect that 
the Board has been, and now is, an iniquitous champion of monopoly 
and restraint of free entry into the airline business. On occasion, even 
lawyers for the certificated carriers make this plea when they are trying 
to get a new route. 


The main point that I want to make is that on an over-all basis I do 
not believe the Board can be seriously criticized for its basic approach 
to the expansion of the air route network in the post-war period. 


Now that is not to say mistakes were not made. In any complicated 
and rapidly changing situation such as air routes, there is no way of 


2 See Sec. 2(d). 
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avoiding mistakes even by doing nothing. And to do nothing would in 
my judgment have involved more serious blunders. ‘The mistakes 
which were made, I submit, were not numerous. And I would further 
like to point out that many of them only became apparent at the time 
traffic stopped growing while capacity kept on growing. If traffic were 
to catch up with existing capacity, many of the so-called mistakes would 
again become merely segments over which there was a desirable and 
healthy degree of competition. I am in hopes that with increased regu- 
larity and safety, and with the offering by the carriers of a wider range 
of service at a wider spread in fares, traflic may well start to grow again 
within the next 12 to 24 months. If this occurs, many of the route pat- 
tern and competitive problems which now are apparent will disappear. 
There will, nevertheless, be left certain situations requiring correction 
on a permanent basis. And even on a temporary basis, bad competitive 
and route situations must be brought under control. 


RouTE MATTERS FOR CORRECTION 


The type of situations which, in my opinion, seem to require cor- 
rection may be classified as follows: 


1. The Board has certificated a relatively weak carrier along a 
route already served — perhaps inadequately —by a_ strong 
carrier. Faced with new competition, a stable volume of traf- 
fic and excess capacity, the strong carrier blankets the route 
segment with so many schedules that it is virtually impossible 
for the small carrier to operate enough schedules to attract 
traffic and at the same time have adequate load factors. 


2. The Board has extended a small carrier over a short but dense 
route segment. This may have been done with the expecta- 
tion that it would strengthen the carrier and make it more 
nearly self-sufficient. Actually, the short-haul nature of the 
operation virtually precludes a profitable operation for the 
weak carrier with today’s equipment and with heavy terminal 
costs. If the small carrier is not faced with heavy compe- 
tition, it may conceivably break even on the route. If it is 
involved in heavy competition, it may well lose heavily. 


3. The carrier has applied for and been awarded too many inter- 
mediate points on a route which is weak in terminal to 
terminal traffic. (This type of situation arises usually out of 
the desire of intermediate points for service. They bring 
pressure on the carrier who in turn vigorously presses its appli- 
cation.) The total traffic on the route is not sufficient to war- 
rant both non-stop service which is require to attract traffic 
moving between the terminal and local service which gives 
adequate service to the intermediate points. 


A fourth type of situation deals with individual points. I am 
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clear that there are certain points on the existing air map 
which should probably not be served by the trunk carrriers, 
at least to the same extent as at present, or possibly, at all. 
In many cases these cities may be large enough and the cause 
for low traffic some other factor, such as an airport which is 
located too far from town, or superior surface transportation 
facilities, or both. 


5, Finally, there is a very limited number of segments over which 
there are just too many carriers for the available traffic. I think 
you will find on analysis and in a long run view that the num- 
ber of instances where this is true is small. I can think of 
only abeut three instances where the basic troubles of the 
carriers can be traced to this cause. 


I am also fully aware that this classification of typical ‘situations 
is by no means the only one which might be devised. It is, of course, 
very difficult to generalize about particular routes. It frequently 
happens that more than one of these basic situations is present. The 
Board is now engaged in a comprehensive analysis of the domestic route 
pattern — a study which should be extremely valuable. It may well be 
that as a result of that study, which should be ready in preliminary 
form before very long, we will be able to have a better classification of 
the trouble spots in the route pattern. 


You will notice that many of the situations I have described have 
little or nothing to do with excessive competition. Of course there 
are carriers which would have us believe that any competition is exces- 
sive. I am not inclined to believe that — particularly when I consider 
the type of complaints on service which the Board constantly receives 
with respect to non-competitive points or along non-competitive 
routes. It would certainly be a grave mistake for the Board to be 
panicked, at this point, into a complete reversal of its competitive 
policy into adopting a rigid “monopoly” policy. We must strive to 
work out a reasonable middle-ground. And particularly until we can 
see what is going to happen to air traffic in the next twelve to twenty- 
four months, we must devise methods for meeting the type of situa- 
tions which I have outlined above on both a temporary and perma- 
nent basis. What then can we do, and what are the legal limitations on 
what we can do? 


CAB Too.Ls For REALIGNMENT 


I want to say right away that the Board, without the active co-op- 
peration of the industry, can probably do very little immediately. 
Although we are not without tools to meet the situation on a long- 
run basis, these tools take a long time to use because of the require- 
ments of “due process.” If the Board is balked at every point by 
obstructionist tactics on the part of one or more carriers, it will be 
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three or four years before any progress can be made toward realigning 
the route pattern. The consequences of such long delays will, I believe, 
result in a heavy cost to the industry and the government. Indeed, 
there is some danger that the cost to the government might grow so 
large that the Congress would be compelled to change drastically the 
basic method of supporting airline operations. So the Board looks 
to the industry for a full measure of co-operation. We also believe 
that in many cases the carriers themselves should take the initiative 
in coming to the Board with proposals which will solve their route 
problems. We at the Board have no monopoly on ideas as to what 
should be done with the route pattern.? I am personally inclined to 
the view that the Board does have a responsibility for taking the 
initiative in these situations which are obviously uneconomic. But 
that is not the same thing as saying that we alone can take the ini- 
tiative. 


Our tools for meeting these situations in the long run are our 
powers to approve or disapprove transfers and mergers under Sections 
401 (i) and 408 of the Civil Aeronautics Act of 1938* and our power 
to alter and suspend route certificates under Section 401 (h) .° 


Mergers and Consolidations 


Rumors of airline mergers and consolidations have been as con- 
spicuous by their presence as actual mergers and consolidations have 
been conspicuous by their absence. Since the war the Board has had 
before it for consideration only four merger or transfer cases. ‘There 
was first the proposed consolidation of American and Mid-Continent 
which the Board refused to approve. The Board did approve, how- 
ever, the transfer of Western’s Denver-Los Angeles route to United.® 





3 See comments in Smith, Air Transportation, Its Status, Trend and Pros- 
pects, 14 J. Air L. & C. 150 (1947), and Landis, Air Routes under the Civil 
Aeronautics Act, 15 J. Air L. & C. 295 (1948), as examples of criticism. 

4 Sec. 401(i) provides: “No certificate may be transferred unless such trans- 
fer is approved by the Authority as being consistent with the public interest.” 
Sec. 408 covers consolidation, merger, and acquisition of control in seven para- 
graphs, with Sec. 408(a) (1) declaring that “It shall be unlawful, unless ap- 
proved by order of the Authority as provided in this section—for two or more 
air carriers, or for any air carrier and any other common carrier or any person 
engaged in any other phase of aeronautics, to consolidate or merge their prop- 
erties, or any part thereof, into one person for the ownership, management, or 
operation of the properties theretofore in separate ownerships.” 

5 Sec. 401(h) stipulates that “The Authority, upon petition or complaint or 
upon its own initiative, after notice and hearing, may alter, amend, modify or 
suspend any such certificate, in whole or in part, if the public convenience and 
necessity so require, or may revoke any such certificate, in whole or in part, for 
intentional failure to comply with any provision of this title or any order, rule, 
or regulation issued hereunder or any term, condition, or limitation of such 
certificate; Provided, that no such certificate shall be revoked unless the holder 
thereof fails to comply, within a reasonable time to be fixed by the Authority, 
with an order of the Authority commanding obedience to the provision, or to 
the order (other than an order issued in accordance with this proviso), rule, 
regulation, term, condition, or limitation found by this Authority to have been 
violated. Any interested person may file with the Authority a protest or memo- 
randum in support of or in opposition to the alteration, amendment, modification, 
suspension, or revocation of a certificate.” 

6 Western-United, Acquisition of Air Carrier Property, 8 CAB 298 (1947). 
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And it now has pending before it the proposed transfer of Western's 
route from San Diego to Yuma to Arizona Airways,’ a feeder carrier. 
Another postwar merger that never materialized was the merger 
between Capital and Northeast which broke down because of the 
financial difficulties of both parties. Contrasted with these cases which 
have actually reached the Board in one form or another are the large 
number of newspaper and trade-paper rumors of pending mergers. 
There is scarcely a carrier in the country which has not been linked 
with one or more mergers and consolidations. 


It is difficult to analyze the reasons behind the failure of all this 
talk to materialize into some kind of a pattern of specific action. 
There are certainly a number of situations where a combination of 
carriers Or of routes would make economic sense. Many and perhaps 
most of the situations where mergers would now make sense have arisen 
since certification due to the use of larger, faster and longer range 
equipment, for example, or the development of new traffic patterns 
which did not exist in sufficiently heavy volume at the time that routes 
were certificated to permit the extension of one or more routes. 


I believe that the industry must give serious consideration to 
desirable mergers and consolidations. Some personal and some corpo- 
rate ambitions will have to be relinquished. The penalty that execu- 
tives and shareholders will ultimately pay for failure to make reason- 
able concessions in working out mergers and consolidations is, I 
believe, a further deterioration of the present position. 


The National Airline Routes 


Some of you may have heard of our recent order with respect to 
National Airlines’ routes* and have probably been waiting for me to 
get around to saying something about it. That order instituted an 
investigation of the question of whether or not it would be in the 
public interest if the routes of National were to be transferred to other 
carriers. The carriers set forth in the Board’s orders were: Pan Amer- 
ican to receive the Miami-New York run, Delta to receive the Miami- 
New Orleans run, Eastern to receive the Miami-Havana route, and 
an unspecified carrier to receive the local Florida routes. I have no 
intention of discussing the merits of the National order. I will say 
to you what the order itself says, namely that the Board intends to hold 
a hearing on these questions but that no direct action is contemplated 
in the order which looks towards an actual transfer of the routes 
involved. 


The lawyers seem agreed that on the basis of such a hearing, the 
Board would be without power to order either these transfers or some 





7 The carriers involved submitted a joint application for the sale and transfer 
of that portion of Route 13 between San Diego and El Centro, Cal., and Yuma, 
Ariz., on August 2, 1948 and the Board is considering it as Docket 3440. 

8 National Airlines, Inc., Order Instituting Investigation of Transfers of the 
Routes and Property, (Serial E-2025, September 28, 1948). 
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alternative transfers. But in my opinion that does not make the hearing 
a meaningless and futile exercise of the Board’s investigatory power. 
I believe that the hearing will be beneficial to the Board, to the car- 
riers concerned and to the public in highlighting some of the prob- 
lems that exist in connection with National’s route structure and the 
route structure as a whole. Upon the results of that hearing will 
depend our choice of what further tools, if any, should be employed 
to correct the inadequacies of the National route structure. 


Suspension, Amendment, Alteration and Modification. 


The Civil Aeronautics Act provides that after notice and hearing 
the Board may alter, amend, notify or suspend the routes of a carrier 
if the public convenience and necessity so require. There may be some 
doubts as to the limits to which the Board can go in exercising this 
authority, but there is no doubt that the authority exists and that it 
can be utilized — more so than hitherto. 


If you wish to read an example of where the Board has recently 
exercised these powers, albeit in a fairly limited way, you will be 
interested in reading our recent opinion in the Caribbean Area case® 
in which we placed a restriction on Pan American’s shuttle operations 
between Puerto Rico and the Virgin Islands. The facts in that case 
are of interest. Prior to the certification of Caribbean Atlantic Air- 
lines between these islands, Pan American had operated as part 
of a through service about two trips a week from San Juan to St. 
Thomas. Caribbean Atlantic, a local Puerto Rican line, developed 
a substantial amount of business between these two points. ‘They were 
able to operate and justify two round trips a day. Whereupon Pan 
American began a shuttle service which seriously cut into this business 
which constituted the backbone of Caribbean Atlantic’s traffic. The 
Board restricted Pan American’s certificate so that it could no longer 
operate the shuttle. I think that there are few disinterested parties 
who would say that we were not justified in taking this action. The 
unfortunate part of it is that the requirements of hearing and due 
process consumed a considerable period of time during which time 
the government was forced to pay Caribbean Atlantic a higher mail 
rate than would otherwise have been required if that carrier had been 
able to operate their trips with reasonable load factors. 


I believe that you can look forward to an increasingly frequent use 
of the Board’s powers under Section 401 (h) of the Act, despite the fact 
that the procedures for exercising these powers are time-consuming and 
can be made even more time-consuming by perfectly legal but neverthe- 
less obstructionist tactics on the part of carriers’ lawyers. Certainly the 
Board has not yet exercised its authority under this section sufficiently 
to be able to say that we have inadequate legal powers in this field. 





® Caribbean Area Case, 8 CAB ..., (Serial B-1981, July 20, 1948). 
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Revocation 


Also under Section 401 (h) , the Board has the clear legal power to 
revoke the certificate of a carrier which deliberately and repeatedly vio- 
lates the law or the Board’s regulations. Thus far this section has never 
been utilized since steps short of revocation have proved sufficient. At 
least until we have found that the other tools which we possess are inad- 
equate to do the kind of realignment of the route structure which must 
be done, I am not personally disposed to request the Congress for 
power to revoke a certificate other than for cause. But I would not be 
bashful about requesting the power because of any theories which may 
exist with respect to the sanctity in perpetuity of a certificate of public 
convenience and necessity. 


Mail Pay as a Tool 


It has been pointed out to us that the Board has a potent tool for the 
control of the route pattern through our control of the rate of mail 
pay..° The argument runs that if a carrier is operating a route over 
which it is consistently losing money, we have the authority to withhold 
mail pay from the carrier if we feel that the route should not be oper- 
ated or should be operated in a manner and an intensity other than the 
way the carrier has been operating it. There can be no doubt that we 
have the authority to make disallowances in rate cases for over-schedul- 
ing. And to some extent this may be a useful weapon in setting the 
quantum of competition which should exist over certain routes. We 
possess this power, however, only for those carriers which are now on a 
“need” mail pay basis,’! that is, carriers who are receiving a subsidy. 
We probably do not possess it for carriers which are on a service rate,’* 
that is, carriers who receive mail pay which reflects only the reasonable 
cost (or value) of handling the mail. For service rate carriers the Act 





10 Under Sec. 406(a) of the Act, “The Authority is empowered and directed, 
upon its own initiative or upon petition of the Postmaster General of an air car- 
rier, (1) to fix and determine from time to time, after notice and hearing, the 
fair and reasonable rates of compensation for the transportation of mail by 
aircraft, the facilities used and useful therefor, and the services connected there- 
with (including the transportation of mail by an air carrier by other means than 
aircraft whenever such transportation is incidental to the transportation of mail 
by aircraft or is made necessary by conditions of emergency arising from aircraft 
operation), by each holder of a certificate authorizing the transportation of mail 
by aircraft, and to make such rates effective from such date as it shall determine 
to be proper; (2) to prescribe the method or methods, by aircraft-mile, pound- 
mile, weight, space, or any combination thereof, or otherwise, for ascertaining 
such rates of compensation for each air carrier or class of air carriers; and 
(3) to publish the same; and the rates so fixed and determined shall be paid by 
the Postmaster General from appropriations for the transportation of mail by 
aircraft.” 

11 Among the rate-making elements which the CAB must consider by the 
explicit terms of Sec. 406(b) in determining mail pay for the certificated airlines 
is “the need of each air carrier for compensation for the transportation of mail 
sufficient to insure the performance of such service...” 

12 In the consolidated proceeding whereby the Board grouped Dockets 3309, 
3021, 3211, 2849 and 3014 in drafting a Statement of Tentative Findings and 
Conclusions (Serial E-1351-55, March 29, 1948) in the so-called “Big Five” 
temporary mail rate case the Board found American, Eastern, Northwest, TWA 
and United Airlines to be “Self Sufficient” enough to operate on a “service” rate. 
The problem is analyzed on pp. 17-40. 
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is reasonably clear that the Board is not authorized to regulate the num- 
ber of schedules or type of equipment being operated. Although you 
may see a further use of our authority to disallow the cost of excessive 
scheduling, the tool is of limited usefulness. In this connection it 
should be pointed out that on routes where there are competing car- 
riers, the competitive pace can be, and usually is, set by a service rate 
carrier. Against the service rate carrier, the need carrier, typically the 
weaker, is largely powerless to schedule independently from its stronger 
competitor. 


As I have tried to emphasize, one of the major drawbacks to the 
tools which we possess is the length of time necessary to use them. As 
I also pointed out earlier, many of the problems which now confront us 
may vanish with a substantial increase over present levels of traffic. 
I cannot forecast such an increase, but I certainly do not believe that 
even the very considerable total of 6 billion passenger miles annually 
represents the ceiling for air transportation. I am inclined to think 
that there is a need for a temporary expedient in meeting the present 
situation —a situation which may be temporary. There appear to be 
at least two alternatives open to us. 


ALTERNATIVE SOLUTIONS — INTERCHANGE OR POOLING 


The first of these alternatives is the interchange of equipment be- 
tween carriers, either on their own initiative or upon order of the 
Board. There are two of these interchange agreements presently in 
effect. One permits Panagra to operate its DC-6 service from the west 
coast of South America into Miami over the “tracks,” as you might say, 
of Pan American.’* The other interchange involves the entry of Delta 
Airlines into Detroit over the “tracks” of TWA.?* The Board recently 
ordered a proceeding to determine whether or not an interchange 
agreement was required to provide through service by a single aircraft 
between Kansas City and Florida.’® In addition, there is at least one 
other interchange agreement now pending before the Board. Equip- 
ment interchange, under proper circumstances, is so obviously a reason- 
able solution to certain of the problems that confront us that I am 
somewhat surprised that it has not been more widely used. To some 





13 Pan American-Panagra Agreement, 8 CAB 50 (1947). 

14 TWA, Inc.-Delta Airlines, Inc. Interchange of Equipment, 8 CAB ... 
(Serial E-1084, Dec. 29, 1947). 

15 See also Docket 3426, Board Order (Serial E-1814, July 23, 1948) “Insti- 
tuting a procedure to determine whether the public convenience and necessity 
require the establishment by means of appropriate interchange or similar ar- 
rangements, (a) of through service by (1) Mid-Continent Airlines, Inc. and East- 
ern Air Lines, Inc., between points on route No. 48 and segment (2) of route 
No. 26, on the one hand, and points southeast of St. Louis, Mo., on route No. 10, 
on the other hand, or (3) Mid-Continent Airlines, Inc., Chicago and Southern 
Airlines, Inc., and either Eastern Air Lines, Inc., or Delta Air Lines, Inc., between 
(i) points on the Kansas-Minot and Kansas City-Minneapolis-St. Paul segments 
of routes Nos. 26 and 48, (ii) points on the Kansas City-Springfield-Memphis 
segment of route No. 8, and (iii) points southeast of Memphis, Tenn., on routes 
Nos. 10 or 24 and 54, whichever gateway (St. Louis, Mo., or Memphis, Tenn.) 
may appear to be preferable in the public interest and public convenience and 
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extent it might well solve in part the difficulties which I previously 
mentioned of the weak carrier which had a short competitive route and 
which could not receive the benefit of any traffic moving beyond the 
terminals since such traffic falls to its longer-haul competitor. I believe 
that interchange on an expanded basis will be useful to both the carrier 
and to the Board in the future. 


It has been suggested that the Board encourage the carriers to try a 
system of temporary schedule control or pooling. I want to say that 
I have not studied this plan in detail nor have I any preconceived no- 
tions for or against it. I am not urging it. I mention it here in the 
hope that it will receive some intelligent consideration by the industry 
and that out of such consideration may come a better understanding of 
its possibility of usefulness. Briefly the idea is this. 


There is an air route between the mythical points of New Town 
and Old City. Two carriers are certificated to operate between these 
two points. At the present time an average of 1000 passengers a day 
moves over the route and the two carriers together are offering 2500 
seats, having a.combined load factor of 40%. By an agreement, which 
would be subject to Board approval, the carriers agree to reduce their 
combined seats to 1700 a day, each carrier operating under the agree- 
ment a number of seats which is in direct proportion to its existing 
share of the traffic. The combined load factors of the two carriers are 
thereupon raised to roughly 60%, although there is still competition 
between the carriers as to the available traffic. The agreement between 
the carriers would, of course, have to provide for the times at which the 
flights operated and for adjusting periodically the number of seats 
which could be operated by both. 


As I have said, I do not recommend or condemn such a plan. I be- 
lieve that under Board scrutiny and on a temporary basis, it merits 
exploration. 


CONCLUSION 


These then are some of the route pattern problems which confront 
us and some of the tools which are available for solving these problems. 
I think you will recognize that there is plenty of business for lawyers in 
this field even though I have not gone into the legal implications of 
many of the problems. I am confident that the government and the 
industry working together can overcome any existing inadequacies in 
our air route pattern and through a solution of those and other prob- 





necessity and (b) of through service by Braniff Airways and either Eastern Air 

ines, or Delta Air Lines, between points on the Memphis-Denver segment of 
route No. 9, on the one hand, and points southeast of Memphis, Tenn., on routes 
Nos. 10 or 24 and 54, on the other hand, and to determine the terms and condi- 
tions under which such through service or services, if any be required by the 
public convenience and necessity, shall be operated.” 
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lems bring the air transport industry back to a sound financial and eco- 
nomic basis. I should not want you to leave here tonight with the 
feeling that the air route pattern is by any means the only or even the 
most important problem that faces us. Problems of mail rates, the 
level and structure of passenger fares and freight rates, the economy and 
efficiency of management are equally important. 

I would say to you lawyers — and others — who are connected with 
the industry that the Board looks to you for a substantial degree of 
assistance in the solution of these problems. I ask you to take a long 
view of the future. This industry is important to commerce and to the 
national defense. It has the capacity of being even more important. 
With your help and counsel it will be. 
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“To anyone familiar with all this background of history, ‘an- 
cient’ as well as more recent, it is obvious that our failures have 
been due to administrative laxity rather than to ignorance of the 
constructive policies which have been plainly mapped out for our 
guidance.”’* 


I. INTRODUCTION 


T HE commercial airline route pattern in the United States has been 

established, developed, and continuously regulated by the Federal 
Government. In 1918, the Post Office Department initiated air mail 
service using army planes and army personnel.’ By 1926, there were 
8,252 miles of routes over which the Post Office Department was flying 
air mail.2, The Air Mail (Kelly) Act of 1925 provided that private 
carriers were to take over the transportation of air mail from the 
government.’ Air mail contracts and, later, air mail route certificates 
were awarded. Because of the necessity of obtaining air mail pay to 
support the cost of operation, the common carriage of passengers 
by air became an incident to the carriage of mail. For all practical 
purposes then, the Federal Government maintained effective control 
of the commercial air route pattern. From 1926 to 1938, through the 
award of air mail contracts and certificates for additional routes, the 
air carrier route mileage increased to 35,492 miles.* 


The Civil Aeronautics Act of 1938 provided that no air carrier 
could carry mail or participate in “air transportation” before obtaining 
a certificate of public convenience and necessity from the Civil Aero- 
nautics Board.® Section 401 (e) (1) of the Act, the “grandfather clause,” 





* Statement of Howard Coffin before Federal Aviation Commission, Oct. 1, 
1934. Mr. Coffin was a member of the Morrow Board and an organizer and first 
President of — National Aeronautics Association. 2 Hearings Before Fed. Av. 
Comm. 525 (1934 

1 SMITH, AIRWAYS c. 4-6 (1944). 

. B PUFFER, AIR TRANSPORTATION 4, and App. I (1941); CAA Statistical Hand- 
ook ec. 5. 

3 SMITH, AIRWAYS c. 9 (1944). 

4 Note 2 supra. 

5 §401 (a), 52 Stat. 987, 49 USCA §481 (Supp. 1947), and §1(10), 52 Stat. 
977, 49 USCA §401 (Supp. 1947 ). The Civil Aeronautics Board will hereafter be 
referred to as the CAB or Board and the Civil Aeronautics Act of 1938 simply as 

e 
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authorized certification of all routes which had been in continuous 
operation from May 14, 1938, to August 22, 1938.6 By virtue of this 
provision, all the fallacies and mistakes in route structure in the for- 
mer route pattern were perpetuated in the new route system. Since 
1938, the Board has awarded certificates for additional routes so that 
there are now 135,575 miles of certificated interstate domestic routes.’ 
This figure indicates that there has been more than a 280% increase 
in route mileage during the period of CAB control of the route pat- 
tern. The commercial air routes, unlike the railroads and highways 
of the nation, were not laid out at random. Since 1926, with the ex- 
ception of a few months in 1934,° operation over the air routes has 
been by private enterprise, but throughout this entire period of de- 
velopment, the Federal Government, by naming and designating the 
routes to be flown, has maintained absolute control over the air route 
pattern. 


It is generally recognized that there are many weaknesses in the 
present over-all route pattern.® Because of technological development 
which has produced faster and more efficient aircraft, because of 
changes in population densities and relocation of industrial centers 
and marketing areas which have created new flows of commerce, and 
because of the general impetus to air transportation resulting from 
the development of air power during World War II, the airline route 
pattern should be adjustable to constant change and revision to meet 
these changing conditions. Routes once logically a part of one air 
carrier’s network of operations now may be more properly integrated 
with another air carrier’s system, or entirely discontinued. The Civil 
Aeronautics Act does not provide any explicit means by which either 
cancellation of route certificates or reallocation of routes for construc- 
tive purposes may take place.'® Some sections of the Act would per- 
mit such action indirectly. The transfer of route certificates among 
carriers as permitted by Sections 401 (i) , 408, 412 (the Transfer Sec- 
tions) of the Act affords one possible method of realigning routes. 


In the following discussion, Board opinions in which certificate 
transfers have been considered will be examined and commented upon. 
Particular emphasis will be placed upon the legislative history of the 
Civil Aeronautics Act of 1938 as a background for proper interpreta- 





6 §2 Stat. 987, 49 USCA §481 (Supp. 1947). 

7CAB, Mileage Book No. 1, Airport-to-Airport Mileages Over Interstate 
Routes of Certificated Air Carriers, 7th Rev., May 1, 1948. 

8 This was the period during which the Army transported air mail. SMITH, 
AIRWAYS c. 20 (1944); Campbell, Procedural Due Process in the Cancellation of 
Air Mail Route Certificates, 21 Wash. L. Rev. 123 (1946). 

9 United-Western, Acquisition of Air Carrier Property, 8 CAB 298 (1947) 
(majority and dissenting opinions); Statement of CAB before President’s Air 
Policy Commission 203 (Oct. 27, 1947); Landis, Air Routes Under the Civil Aero- 
nautics Act, 15 J. Air L. & C. 295 (1948). 

10 A certificate may be revoked for continued wilful violation of the Act, a 
Board order, rule, or regulation, or condition of the certificate. §401(h), 52 Stat. 
987, 49 USCA §481 (Supp. 1947). The Board has only approval powers over 
transfers under §401(i). 
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tion of those sections of the Act which affect the airline route structure. 
In order to evaluate the problem which the Board faces in permitting 
a value to be placed upon an air carrier certificate of public convenience 
and necessity for the purpose of purchase and transfer, an examination 
will be made of administrative decisions permitting the transfer of 
certificates in other public utility fields under regulatory acts similar 
in form but differing in policy and purpose from the Civil Aero- 
nautics Act. By this process, it is hoped that a conclusion can be 
reached concerning the plausibility of the Board’s position regarding 
transfer of certificates and a suggestion made as to the maintenance of 
flexibility of the route pattern. 


Statutory Scheme of Regulation 


In many sections of the Act, the term “public interest’? furnishes 
the standard for action on the part of the Board."! Section 2 specifies 
the elements which the Board shall consider in its interpretation of 
“public interest” and treats the term as being synonymous with the 
expression “public convenience and necessity.”!? For all domestic air 
carriers these words have a uniform, consistent meaning and applica- 
tion.4* Section 401 (d) (1) of the Act requires the CAB to issue a 
certificate to an applicant for transportation “required by the public 
convenience and necessity.”1* (Emphasis supplied throughout.) Sec- 
tion 401 (i) , regulating transfer of certificates provides: 


“No certificate may be transferred unless such transfer is ap- 
proved by the Board as being consistent with the public interest.”15 


Section 408 of the Act, under which the CAB must apply the test of 
“consistency with public interest,” regulates the acquisition of air 
carrier property.1® Any contract or agreement relating to the transac- 
tions authorized in Sections 401 (i) and 408 must be filed with and 
approved by the Board under the provisions of Section 412.17 Here 
the CAB must disapprove any agreement it finds to be ‘“‘adverse to the 
public interest.” 


Note that in all of these sections the Board is required to apply the 
same test, public interest, before it approves the acquisition and trans- 
fer of a certificate. Section 408 (b) contains an additional proviso that 





11 Practically every provision of §401 requires a direct reference to §2, the 
Policy Section of the Act, for a consideration of the terms “public convenience and 
necessity” and “public interest.” 52 Stat. 980,49 USCA §402 (Supp. (1947). 

_ Ibid. “...in the public interest, and in accordance with the public conve- 
nience and necessity ...” 

13 The pattern of regulation set up under the Act affords a much more exem- 
plary treatment of foreign air carriers. Their permits, in contrast to the U.S. air 
carrier’s certificates, may be revoked by the Board “in the public interest.” Com- 
pare §401, supra note 10, with §402 of the Act, 52 Stat. 991, 49 USCA §482 (Supp. 
1947). But see, Waterman Steamship Co. v. CAB, 333 U.S. 108 (1948); Note, 61 
Harv. L. Rev. 1053 (1948). 

+ ioe 987, 49 USCA §481 (Supp. 1947).. 

1a. 
16 52 Stat. 1001, 49 USCA §488 (Supp. 1947). 
17 52 Stat. 1004, 49 USCA §492 (Supp. 1947). 
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when the CAB approves transfer of a certificate a monopoly restraining 
competition or jeopardizing another air carrier must not be created. 
In compliance with these sections, when one carrier desires to obtain 
the certificate of another air carrier by purchase, merger, lease or acqui- 
sition of control, it must apply for approval of the transaction under 
Section 408. Similarly, the contract or agreement evidencing the terms 
of acquisition must be approved under Section 412. After a public 
hearing at which all interested parties may be heard, the transaction 
will be approved if “consistent with” and “not adverse to” the “public 
interest.” The actual transfer of the certificate will be approved under 
Section 401 (i) if “consistent with the public interest.” 


Thus it makes no difference how a certificate is acquired from the 
original holder; whether by direct transfer, consolidation, or merger, or 
through acquisition of controlling interest in the holder, the test in any 
case will be the same. To construe the statute otherwise would violate 
established rules of construction to the effect that nothing can be per- 
mitted to be done indirectly which is prohibited from being done di- 
rectly. 


II. CAB DEcIsIons 


In the following discussion, an examination will be made of the 
problems confronting the Board in approving acquisition of one air 
carrier’s certificate by another air carrier. Only those cases affecting the 
domestic route pattern of the United States will be reviewed.?* 


The CAB was called upon to consider this problem at an early 
date.’® On July 7, 1939, United Air Lines applied to the Board for ap- 
proval, under Section 408 (b) of the Act, of either (1) acquisition of 
control of and merger with Western Air Lines or (2) purchase by 
United of all of Western’s assets. A look at a map of the United States 
reveals the purpose of United’s application. United passengers desir- 
ing to reach Los Angeles from points east of Salt Lake City on United's 
routes either had to fly to San Francisco and then down the coast to Los 
Angeles or disembark at Salt Lake City and then fly via Western to Los 
Angeles. Either method was inconvenient and time consuming. 
TWA and a minority group of share holders of Western intervened. 
The case was turned over to Hon. Roscoe Pound as a special trial exam- 





18 Any study of the international route pattern of U.S. air carriers would 
necessarily involve a discussion of the “Sea-Air’” and “Chosen Instrument” con- 
troversies, which would enlarge discussion beyond reasonable limits. Interna- 
tional and territorial route transfer cases containing important Board policy 
statements, unless otherwise noted, will be discussed in footnote. 

19 Acquisition of Western A. E. by United A. L., 1 CAA 739 (1940). At that 
time United held certificates for routes from New York City to San Francisco, 
California, via Denver, Colorado, and Salt Lake City, Utah; from San Diego, Cali- 
fornia, to Seattle, Washington; from Seattle to Salt Lake City and from Denver 
to Cheyenne, Wyoming. Western held certificates for two routes: one from San 
Diego, California, via Los Angeles to Salt Lake City, the other from Salt Lake 
City to Great Falls, Montana. 














REALIGNMENT OF ROUTE PATTERN 413 


iner. After development of a complete record, Mr. Pound recom- 
mended that acquisition be approved and that the Board proceed 
immediately to pass upon the acquisition plan to assure fairness to 
intervening minority share holders of Western. After reargument, the 
Board, in direct opposition to the examiner’s finding, held the agree- 
ment not to be in the “public interest” and therefore disapproved it. 
The Board, in its opinion, quoted subsections (a) and (d) of Section 2 
of the Act in full and stated: 


“Any merger or other form of acquisition, therefore, which, by 
stifling normal competition or by encouraging destructive competi- 
tion, would tend to retard or prevent the development of an air 
transportation system properly adapted to the present and future 
needs of the Nation must be deemed inconsistent with the public 
interest. We accordingly proceed to examine the effect of the pro- 
posed merger or purchase of assets in the light of the standards of 
public interest set forth in the above-quoted subsections.’’”° 


The Board noted two reasons, both affecting competition, for not 
approving the agreement. First, if the acquisition were approved, 
United would obtain direct access to three main traffic generating cen- 
ters on the West Coast, Los Angeles, San Francisco and Seattle, a 
competitive position enjoyed by no other transcontinental carrier. 
Furthermore, United would have more route mileage and serve a 
greater population west of the Rockies than any other transcontinental 
carrier, which would permit it to funnel an enviable share of the west- 
east traffic into its transcontinental route. Second, by acquiring West- 
ern’s routes, United would monopolize traffic in the area west of the 
Rockies. Since the agreement was disapproved, the Board did not con- 
sider the plan of acquisition, valuation of assets, including the certifi- 
cates of convenience and necessity, or mention Section 401 (i) . 


On the same date that the Board disapproved acquisition of West- 
ern by United, it approved, as being in the public interest, an agree- 
ment between United and Western for interchange of equipment at 
Salt Lake City.*! In this latter decision the Board discussed in detail 
the meaning of “public interest” as contained in Sections 408 and 412. 
The Beard, after careful consideration, found that “public interest,” 
whether preceded by “not consistent with” or “adverse to,” had essen- 
tially the same meaning and that the same factors must be evaluated in 
a proceeding under either Section. From the Board’s point of view, 
two important problems were involved: ‘‘(1) whether or not any re- 
straint of competition would prevent approval ...; (2) whether or not 
jeopardy to another carrier would prevent such approval without re- 
gard to the existence of a monopoly.” ?°. The Board found that the an- 





20 Td. at 745. 
= United A. L.-Western A. E., Interchange of Equipment, 1 CAA 723 (1940). 
22 Id. at 732. 
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swers to these problems depended upon the meaning and application of 
the provisos in Section 408(b). In the interpretation of them the 
Board stated: 


“It follows that restraint of competition is a factor ... only if 
it results from that degree of control which the Authority decides 
constitutes a monopoly of air transportation... In deciding upon 
the application of the proviso in Section 408(b) to the agreement, 
therefore, it is necessary to determine whether it will result in giv- 
ing one of the parties the degree of control of air transportation, 
or some phase thereof, within a particular section of the country, 
necessary to constitute a monopoly therein.”2 


These two decisions considered together lead to the conclusion that 
at this stage of air transport development, the Board, in determining 
“public interest” in sections of the Act being discussed here, placed pri- 
mary emphasis on competition in fostering a reasonably balanced 
system of air transportation in every section of the country and on pre- 
vention of monopoly in any area. 


Only a few weeks after the Western-United opinions the Board 
handed down another decision in which it was necessary to consider at 
length the public interest aspects of acquisition of the certificate of one 
air carrier by another. In this case, Acquisition of Marquette by 
TWA,** TWA sought CAB approval of a contract by terms of which 
TWA would acquire all outstanding stock, business and assets of Mar- 
quette Airlines. The only intervenor was the Air Line Pilots Associa- 
tion. The application for approval was filed under the Transfer 
Sections. Marquette was operating under authority of a grandfather 
certificate granted in a proceeding which had been reopened and was at 
that time under investigation by the Board.”° 


The Board found that so far as the route itself was concerned, opera- 
tion by TWA would promote an improved service and develop traffic 
potentialities along the route. Acquisition on this basis would be con- 
sistent with the public interest. The Board reiterated its holding in the 
Western-United Interchange case, and turned to a consideration of the 
terms of acquisition. The Board found that in return for the payment 
of approximately $500,000.00, TWA would receive assets of Marquette 
valued at the most at $30,000. It was therefore apparent that the bulk 





23 Td. at 734. 

242 CAB 1 (1940). 

25 It was alleged that Marquette had fraudulently obtained its certificate be- 
cause a part of Marquette stock had been held by Canadian nationals, thus leaving 
in doubt the question of United States citizenship, a sine qua non of certification. 
(§§ 1(2) and 401(a) of Act.) Marquette’s route extended from Detroit to St. 
Louis with intermediate stops at Toledo, Dayton and Cincinnati, Ohio. Mar- 
quette’s operation over this route of heavy traffic potential had been far from 
spectacular. Marquette was operating old, out-moded and inefficient equipment 
one round trip 2. day, four days per week. During 1939 it had flown 81.57 per 
cent of its scheduled mileage and had an average load of only 2.03 revenue passen- 
gers. Operations from May 4, 1938 to January 31, 1940 had resulted in a deficit 
of $236,281.64. 
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of consideration to be paid was for items of an intangible nature.*® 
TWA cited as justification for the purchase price amounts paid by 
United and Eastern for transfers of air mail contracts under the Air 
Mail Act of 1934. The Board refuted this line of reasoning by making 
a clean break with this alleged precedent and refused to give evidential 
value to proceedings which did not involve transfer of operating rights 
under the Act.?7 


TWA’S assertion that the price was reasonable, since profit to one 
McKelvy?® was not excessive, was similarly turned down by the Board 
as there was no showing that investment lost in operating’ deficits had 
in any way enhanced the value of Marquette as a going concern or in- 
creased the value of any of its assets. "TWA argued that the price was 
justified in light of potential earning capacity of the route as a part of 
TWA’s system. To this argument the Board replied that this fact alone 
is not sufficient to determine reasonableness of a proposed price, espe- 
cially when the amount to be paid is 15 times the value of tangible 
property to be transferred and there is little going concern or good will 
value inherent in the property. The Board then summarized into one 
question the gist of the finding which must be made in approving valua- 
tion in a route transfer case: 


“The question which confronts us, therefore, is whether the 
expenditure by a carrier under our own jurisdiction of a large sum 
of money from its corporate funds is warranted in the acquisition 
of what amounts to little more than a bare certificate of public 
convenience and necessity. 


“A certificate of convenience and necessity given to an air car- 
rier conveys the privilege of operating as a common carrier between 
certain points. The privilege is one granted by Government in the 
interest of an orderly and sound economic development of air trans- 
portation. Persons enjoying such a privilege may use it to build 
up a valuable property, possessed not only of physical assets but 
also of substantial going concern value, representing the experience, 
the goodwill, and the collective competence developed by the operat- 
ing organization. Individuals cannot create the privilege that the 
certificate conveys; they do not exercise that privilege without 
restriction; and they cannot transfer it except under terms imposed 
by law. 


“It would be clearly adverse to the public interest, as defined in 
the Civil Aeronautics Act, to allow a certificate of convenience and 
necessity to be treated as if it were a speculative security, to be sold 
by the holder to the highest bidder, or as if it were possessed of a 





“6 From the sum over and above value of assets transferred, one McKelvy, 
promoter and principal owner of Marquette, would realize more than a 20 per cent 
profit on his total cash investment in Marquette, and a third party would receive 
$35,000.00 for merely bringing the contracting parties together. 

26’ See note 26, supra. 

°7 “These transactions involved the transfer of air mail contracts granted un- 
der the provisions of the Air Mail Act of 1934, as amended, which did not impose 
a jurisdiction over transfers of air transport operations such as is provided by the 
Civil Aeronautics Act. They, therefore, have little probative value in the present 
proceeding.” 2 CAB 1, 12 (1940). 
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value of its own, distinct from the legitimate expenses of initially 
securing a certificate, and from the values developed by the con-. 
duct of operations under the certificate. The transfer of certificates 
at inflated or speculative prices would not foster sound economic 
conditions in air transportation, as required by the provisions of 
Section 2 of the Act. It would not promote economical and efficient 
service at reasonable charges. It would not avert unfair or destruc- 
tive competitive practices, but would serve rather to encourage the 
appearance of such practices. We conclude that payments for the 
sole purpose of effecting a transfer of a privilege conveyed by 
public authority, with the expectation that they will at sometime 
be recovered by the purchaser from the users of the service or 
from air mail compensation paid by the Government are not in 
the public interest. 

“We find that the price provided by the terms of the contract 
which is before us is excessive.’”2® 


The Board therefore held that acquisition of Marquette by TWA un- 
der terms and conditions of the contract before the Board must be de- 
nied as not being consistent with the public interest. 


In a supplemental opinion the Board recanted from this position. 
The First Marquette case was decided on July 3, 1940. Subsequently, 
the parties modified the terms of the transfer agreement and TWA was 
given permission by the Board to operate under Marquette’s certificate 
of convenience and necessity and Marquette was relieved of all respon- 
sibilities thereunder. TWA and Marquette then petitioned the Board 
for reconsideration of its order of July 3. The Board now had before it 
a new agreement and traffic data compiled by TWA from its operation 
of the Marquette route. Up to this point, Board decisions regarding 
acquisition and transfer of certificates had been unanimous, but with 
the Second Marquette case unanimity was dispelled.*® 


By the terms of the modified agreement the purchase price to be 
paid by TWA was reduced by one-third, payment to the third party 
intermediary was eliminated, and TWA was to take Marquette’s certifi- 
cate clear of any infirmities due to reopening of the Marquette Grand- 
father case.8° The majority, citing Supreme Court cases,*! noted the 
distinction between transfer value of a certificate and valuation of prop- 
erty to determine rate base value of a public utility. After citing the 
parallel between the Civil Aeronautics Act and the Motor Carrier Act 
and decisions of the Interstate Commerce Commission approving trans- 
fers where operating rights were given independent value, they held 
that acquisition would now be approved. Inasmuch as other airlines 





282 CAB 1, 14 (1940). 

29 Acquisition of Marquette by TWA, Supplemental Opinion, 2 CAB 409 
(1940). Board Member Branch, who had not participated in the original decision, 
now sided with Mr. Oswald Ryan in a majority opinion. Board Member Baker 
wrote a separate concurring opinion. Member Warner dissented. 

30 Marquette Air., Grandfather Certificate, 1 CAA 301 (1939). 

31 Notably, Southwestern Bell Tel. Co. v. Public Service Co. of Mo., 262 U.S. 
276 (1923); Monongahela Navigation Co. v. United States, 148 U.S. 312 (1893) ; 
Galveston Electric Co. v. Galveston, 258 U.S. 388 (1922). 
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did not intervene, the Board merely affirmed its former finding that the 
acquisition would not result in a monopoly, restrain competition or 
jeopardize another air carrier. Considerable evidence was introduced 
concerning the successful operation by TWA of the Marquette route. 
Considering these facts as related to the purchase price the majority 
stated: 


“The public interest in the purchase price involved in a transfer 
such as that here before us, rests upon the fact that an extravagant 
and unreasonable price may result in a depletion and waste of the 
purchaser’s assets, with the resultant imposition of additional obli- 
gations upon the public or an impairment of the service now being 
rendered to the public by TWA. No such conclusion is justified by 
the facts presented in this proceeding. On the contrary, TWA 
anticipates, and the anticipation does not appear unduly optimistic 
in the light of the supplemental evidence, that the operation of the 
Marquette route will result in the strengthening of TWA’s financial 
and operating position over the period of a few years. It is obvious 
that the purchase price can properly be regarded as only one ele- 
ment of the public interest in a case of this nature and that it must 
be carefully weighed in connection with all other applicable factors. 
Certainly the improvement and expansion of existing service to the 
public and the financial strengthening of an existing carrier, both 
of which are found to be reasonably expected results of the present 
acquisition, are consistent with and will advance the public interest. 
The public interest has direct relation to the adequacy of transpor- 
tation service, to its essential conditions of economy and efficiency, 
and to appropriate provisions and best uses of transportation facili- 
ties.” 8? 


Thus the Board merely reiterated its finding in the earlier decision 
that the Marquette route was more properly an integrated part of the 
TWA system than an independent route and added that in this particu- 
lar case such a factor coupled with anticipated financial earnings from 
the route would outweigh objection to price paid for the route certifi- 
cate. The Board made no effort to explain from what source the sum 
of approximately $200,000 which TWA would pay Marquette for the 
certificate would ultimately be derived. The question of payment of 
any sum to a corporation unable to prove lawful ownership of a privi- 
lege originally granted to it gratuitously and to which it had contrib- 
uted nothing, also goes begging. The Board placed a condition upon 
approval to the effect that value permitted a certificate for transfer pur- 
poses was neither binding upon the Board nor determinative of valué 
for rate making or other purposes.** 


In a concurring opinion Mr. Baker stated that he felt that it was in 
the public interest to allow management to determine the price to be 





32 Marquette Air., supra note 30 at 415. 

33 Thwarted at every turn in its effort to obtain complete information con- 
cerning citizenship of Marquette during the grandfather period, and faced with 
the prospect of prolonged judicial proceedings in Canada, the Board in a second 
supplemental opinion closed the Marquette Grandfather case and perfected trans- 
fer of Marquette’s certificate to TWA. Marquette Air.—Grandfather Certif.— 
Acquisition by TWA, Supplemental Opinion, 3 CAB 111 (1940). 
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placed on a certificate and that the proper realm for administrative con- 
trol was in a revised rate-making procedure which included franchise 
value. A majority of the Board therefore completely reversed the posi- 
tion taken in the First Marquette case on the issue of the advisability of 
allowing a price to be placed on a certificate to be transferred. 


Mr. Warner, however, wrote an emphatic dissent in which he 
affirmed the Board’s former holding and, after a discussion of the pur- 
pose of a certificate as issued under the Act, stated: 


“Any sale by one party to another at a price including allowance 
for a value of the certificate necessarily connotes an expectation on 
the part of the purchaser that there will be received in some fash- 
ion, either from the public through air mail compensation or from 
the traveling public through the payment of commercial charges, 
enough income to justify the payment made for the certificate. To 
sanction such a sale would be to sanction the ultimate placing of an 
additional burden upon the public, through the allowance of specu- 
lative transactions in an exceptional right which had been created 
only to the end that the public interest might be better served.” 


Mr. Warner then added that in allowing transfer value to be placed on 
a certificate, the Board was violating mandates of the policy section of 
the Act, especially those parts requiring the fostering of sound eco- 
nomic conditions in air transportation and promotion of service by air 
carriers at reasonable charges. 


Mr. Warner also discussed the question of value. He felt that pub- 
lic interest required that a valuation of an airline enterprise should be 
determined by what owners had in fact contributed by their effort and 
should exclude any pricing of privileges conveyed by the government 
issued franchise. He particularly deplored the practice condoned by 
the majority of permitting losses incurred without benefitting service 
rendered or physical and economic status at time of sale, to be capital- 
ized into purchase price. Going concern or goodwill value could easily 
be separated from certificate value according to valuation methods 
offered by Mr. Warner.** 


In Western A. L., Acquisition of Inland A. L.,*° the Board was 
called upon to approve acquisition of control, purchase of assets and 
certificate of convenience and necessity of Inland Air Lines by Western 
Air Lines. The Air Line Pilots Association intervened but, upon being 
assured that seniority rights of pilots would be maintained, withdrew. 
Although the CAB approved transfer of Inland’s certificate to Western, 
at no place in the opinion does the Board so much as mention Section 
401 (i). It is difficult to determine whether or not this omission was an 





34“... public interest would justify only the placing upon that enterprise of 
a valuation representing the reasonable commercial value of what the initial own- 
ers had in fact contributed by their effort, and excluding the value of the rights 
and privileges created by a a? agency through the certificate of public conve- 
nience and necessity.” Jd. at 420. 
35 4 CAB 654 (1944). 
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oversight or whether the Board believes that a finding of “public inter- 
est” under Section 408 satisfies the requirements of other sections in- 
volved in an acquisition and transfer case, and that they therefore do 
not have to be mentioned or discussed. Clarification would seem to be 
desirable. 


By terms of the acquisition agreement, certain officials of Iniand 
were to be retained in the employment of Western, and Western was to 
pay $415,271.76 for Inland’s assets which had a book value computed 
variously from $122,560 to $296,002. Western asserted that the differ- 
ence between purchase price and book value represented the fair mar- 
ket value of Inland’s equipment and leases, and therefore no part of the 
purchase price needed to be allocated to goodwill, going concern or 
franchise value. Western did admit, however, that inasmuch as Inland 
had been engaged in operations over the same route for nearly 14 years, 
it very definitely had going concern, goodwill and franchise value. The 
Board found that the financial status of Western would not be impaired 
by the acquisition and that the monopoly and competition factors of 
Section 408 were satisfied, since the two systems were in no way parallel, 
each serving a different area. The Board quoted from directives con- 
tained in Section 2 of the Act and then, surprisingly, stated: 


“Examination of the past flow of traffic over the routes of West- 
ern and Inland, the existing community relations along the route, as 
well as the geographical situation, reveals that the proposed union 
of the two carriers will offer nothing in the development of an inte- 
grated and coordinated transportation system ... Figures indicate 
that the chief community of interest of the cities on Inland’s route 
is with the market centers east of the Rocky Mountains and reflect a 
lack of community of interest between the Western and Inland sys- 
tems. These facts lead to the conclusion that the proposed acquisi- 
tion will not create an integrated pattern of air transportation and 
will result in little new through service but will simply put under 
one management two presently independent operating routes, serv- 
ing different territories and different needs and having a single 
common point.” 36 


The Board held, however, that this complete lack of integration was 
offset by the desirability of substituting Western management for that 
of Inland, even though the two principal owners and officers of Inland 
were to remain on Western’s payroll for a term of two and one-half 
years. 


As stated previously, the Board approved the acquisition and trans- 
fer of Inland’s certificate. Board Members Warner and Branch 
dissented from that part of the opinion which approved payment of sal- 
aries to former officers of Inland. They felt that viewed in its most 
favorable light, this employment contract was void for lack of mutuality 
and amounted to nothing more than a hidden commission or bonus for 
negotiating and consummating the acquisition. 





36 Td. at 660. 
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Board Member Lee dissented. Mr. Lee struck at what he felt wa&% 
the basic fallacy of the majority decision, namely a complete disregard 
of mandates of Section 2 of the Act requiring the Board to take a long 
range planner’s view of fostering an airline route pattern which would 
promote and develop an integrated system of air transportation. He 
quoted in detail definitions of the word “‘system” and added — “The 
implication of the word goes further and includes the idea not only of a 
large overall pattern, but also of a pattern based on principle, a design 
into which the parts are fitted and not thrown haphazardly.” #7 Mr. 
Lee felt, in addition, that inasmuch as it had been the declared policy 
of the Board since the United-Western Merger case to strengthen West- 
ern as a regional carrier, public interest would be unfavorably affected 
by the financial burden imposed on Western by acquisition of Inland. 
Thus, in Mr. Lee’s dissent, for the first time the relationship of acquisi- 
tion cases to the airline route pattern is stressed.** 





37 Jd. at 665 (Lee, Member, dissenting). Following are additional quota- 
tions from Mr. Lee’s dissent: “The air pattern of each individual carrier’s route 
system is the foundation of the overall national system. Therefore, the Board in 
taking a long-range view of air transportation, which is contemplated by the lan- 
guage of the Act, must concern itself with the creation of a properly integrated 
route system for each individual carrier... 

“The record does not justify the hope that the route pattern resulting from 
the proposed acquisition offers any advantages in economy or convenience ... 

“The approval of a merger is as permanent as the granting of a new route, 
and should be approached with the same concern for a properly integrated air sys- 
tem, because once it is done it cannot be undone... 

“It is the function of the Board to plan in advance the formulation of sound 
route patterns for the individual carriers. In effectuating this result the Board 
may use the veto power with respect to acquisition and mergers. Although the 
exercise of this power makes no change in the national air map, it can prevent the 
formation of an unsound route system for individual carriers.” 

38 In United A. L., Acquisition of Lamsa, S. A., 4 CAB 409 (1943) the Board 
approved under Section 408, United’s acquisition of an airline whose routes were 
wholly within Mexico. Even though this acquisition in no way affected the 
domestic airline route pattern, the Board’s opinion is noteworthy. The physical 
assets of Lamsa were valued at $32,000, for which United proposed to pay $145,- 
750. United’s president testified that Lamsa enjoyed “goodwill” which he felt 
was permanent and well worth $113,750, part of the purchase price allocable to 
intangibles, franchises and goodwill. United intended to spend approximately 
$1,000,000 in the future to improve Lamsa’s service, but for the present proposed 
to use all Lamsa equipment and add only a few supervisory personnel. On these 
facts, the Board found that the purchase price was not disproportionate to the 
value of the property and business of Lamsa, including operating rights, that there 
were no go-betweens, finders’ fees or commissions to be paid, that there would 
be no harmful effects on United’s financial position and therefore the acquisition 
would be approved as not being inconsistent with the public interest. Although 
American intervened, the Board did not discuss the monopoly and competition 
provision of Section 408. Note that in this case where a complete airline, an 
operating unit, was purchased and its business name continued, its personnel 
and operations remaining the same, the Board tacitly recognized and approved 
the valuation of franchises and goodwill. (The Board very easily could have 
made an exception in approving the Lamsa acquisition without discussing valua- 
tion problems because of the national defense aspects. of public interest involved. 
Several foreign airlines, including those controlled by fascist governments, were 
interested in obtaining Lamsa. Jd. at 413.) 

From time to time, Pan American Airways has transferred its certificates to 
subsidiaries and vice versa. In cases involving transfer of certificates within a 
corporate family, there are very few factors that the Board can consider as being 
in the public interest since status quo, for all practical purposes, remains the 
same. See Uraba, Medellin, Cent. Airways—Canal Zone—Columbia Op., 2 CAB 
834 (1940); Pan Am. Airways Merger, 2 CAB 503 (1940); Acquisition of Pan 
Am, Airways—Africa, Ltd., 3 CAB 32 (1941). 

In Wein Alaska Air—Acquisition—Mirow Air Service, 3 CAB 207 (1941), 
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In Acquisition of Mayflower Air by Northeast Air,*® the Board 
found that Mayflower’s certificate was of doubtful value and that sale of 
certificates at inflated values was not conducive to development of an 
economically sound air transportation system. The Board therefore re- 
fused to approve acquisition of Mayflower’s certificate by Northeast un- 
less the sale price was reduced from $17,500 to $10,000. Later, in a 
supplemental opinion, the Board approved acquisition and transfer at 
the original price.*° This it did without commenting upon the fact 
that regardless of who offered to buy Mayflower’s certificate at any 
price, the transfer would in all cases have to be approved by the Board 
as being in the public interest.** 


In the National-Caribbean-A tlantic Control,** a case complicated by 
the fact that without Board approval National had acquired control of 
Caribbean-Atlantic prior to the proceeding, the CAB disapproved an 
acquisition agreement on facts directly paralleling those of the Western- 
Inland case. Here National, which held certificates for routes in the 
southeastern part of the U.S., sought approval of acquisition through a 
stock exchange agreement of Caribbean-Atlantic, which, some 1000 
miles away from National’s region, operated over routes in and between 
Puerto Rico and the Virgin Islands. The Board denied the application 
on several counts. It was obvious that the acquisition would offer noth- 
ing toward the development of an integrated and coordinated air trans- 
portation system. 


Concerning approval of purchase price in acquisition cases, the 
Board said: 


“There are several factors to be considered in determining 
whether the purchase price is such as to render the acquisition 





the Board approved acquisition of one Alaskan air carrier by another, finding 
that the acquisition price was less than the appraised value of assets transferred, 
that acquisition would not deplete the assets of or impair the service of the pur- 
chaser, that improved service would be rendered at less cost by virtue of the ac- 
quisition, and that no monopoly would be created. Other pre-war Alaskan trans- 
fer cases are Marine Airways—Alaska Air Transport Consolidation, 3 CAB 315 
(1942) (Board approved consolidation, stating “a parallel service is economically 
sound only where a sufficiently large volume of traffic is available”) ; Alaska Air. 
et al., Service to Anchorage Alaska, 3 CAB 522 (1942) (Board disapproved Pan 
Am.’s acquisition of Lavery Airways on the basis that public interest in maintain- 
ing existing carriers in the field outweighed any benefit which would result from 
substituting Pan Am.’s more luxurious but less expensive service for that pres- 
ently available). 

394 CAB 680 (1944). 

49 Acquisition of Mayflower Air. by Northeast Air., Supplemental Opinion, 
6 CAB 189 (1944). 

41JIn Acquisition of Cordova Air Service by Alaska Air., 4 CAB 708 (1944), 
it was pointed out by the Board that it did not object to the building up of strong 
regional carriers, but where by acquisition of another air carrier, one air carrier 
obtains an overwhelming competitive advantage, air transportation would be 
hindered rather than promoted. 

The Board approved acquisition and transfer of the certificate of one Alaskan 
carrier to another in Wein Alaska Airlines—Ferguson Airways, 7 CAB 769 
(1947), upon a finding that purchase price was equal to the conservative value 
of assets transferred, that no value had been placed on the certificate, and that 
a better operation would result. 

426 CAB 671 (1946). Although this decision did not concern the domestic 
oe, the Board’s language as contrasted to that used in former opinions 
is striking. 
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inconsistent with the public interest. The reasonableness of the 
acquisition price may not be judged solely whether the purchaser 
can pay that price. The investment might exceed the reasonable 
and fair value of the property used and useful in the operations of 
the acquired carrier and the purchase of such assets might impose 
such obligations as to weaken the purchaser’s financial structure or 
necessitate higher rates and the ultimate payment of greater mail 
subsidies, particularly where there is no integration of opera- 
tions.” 4% 


The Board then reviewed in detail the proposed transaction and held: 


“We are convinced that an excessive price paid for an air car- 
rier, in one form or another and in the long run, comes out of the 
pockets of the traveling and investing public, and the willingness of 
a larger carrier to acquire control of a small, isolated carrier at a 
price beyond a reasonable value would be of grave concern to us. 
The air map of this country could be changed as drastically by 
acquisition of control as by obtaining certificates of public conve- 
nience and necessity for new routes. In building up well-balanced 
route systems, acquisitions of control sometimes contribute to prog- 
ress in the industry. However, the test is the public interest and 
not the acquisitiveness of private managements whose ambition 
might lead to the formation of systems that are too large for effec- 
tive operation, to trafficking in certificates, or to other questionable 
maneuvers, which might result in destroying a balance which has 
been carefully built wp. The acquisition of control probably would 
result in some improvements in the service rendered by Caribbean 
because of National’s greater financial resources and technical skill. 
We find however that the lack of integration of operations and the 
consideration called for by the acquisition agreement compel the 
conclusion that the acquisition is inconsistent with the public inter- 
est and the application should be denied.” 44 


Thus, although lack of integration of operations and valuation were 
given secondary importance in the Western-Inland decision, the Board 
here seems to accord these same factors controlling consideration. 
Since the acquisition was not approved, the Board did not discuss the 
applicability of Section 401 (i) but treated the application as involving 
only Sections 408 and 412. 


United A. L., Operation of Catalina Air Transport ** is a typical 
example of the type of CAB opinion which makes difficult the task of 
reconciling the acquisition cases. Catalina held a grandfather certifi- 
cate authorizing air transportation of persons and property from the 
Los Angeles area to Santa Catalina Island, a distance of roughly 35 
miles.*® By terms of the agreement before the Board for approval, 
United would take over all operating rights for the period of one year, 





43 Td. at 677. 

44 Id. at 682. 

456 CAB 1041 (1946). 

46 All of Catalina’s aircraft were requisitioned during the war and at the 
time of application, operations had been suspended for almost four years. Cata- 
lina estimated that a capital outlay of over $200,000 would be necessary before 
it could commence operations. As a result, Catalina preferred not to re-enter 
the business of air transportation if United could furnish adequate service. 
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with the right of renewal of the agreement from year to year, in return 
for a flat rate payment to Catalina per revenue passenger transported, 
subject to minimum and maximum annual totals of $15-25,000 respec- 
tively. This sum was to be treated as rental for the exclusive use of the 
airport on Catalina Island. All Catalina had to do was keep the airport 
in repair and receive payment from United. It is difficult to see how 
this transaction could be treated as anything other than a transfer of 
Catalina’s certificate to United for a renewable term, yet the Board does 
not mention Section 401 (i) or even note that the section in any way ap- 
plies. The Board also found that the Catalina service, essentially a lo- 
cal, seasonal, feeder and shuttle operation would be properly integrated 
with that of a transcontinental, long haul carrier, United, when less 
than two weeks prior to its decision it had awarded a certificate for local 
and feeder operations, in the Los Angeles area to Southwest Airlines.** 
Granted that no feeder airline intervened and conceding that it was 
desirable for United to utilize equipment and personnel during turn 
around at Los Angeles, the fact remains that the Board relegated a con- 
sideration of a beneficial airline route pattern to a very minor role. 
The Board approved the agreement as not resulting in a monopoly, 
restraining competition or jeopardizing another air carrier. 


In a case decided September 27, 1946, the Board ruled upon the 
acquisition of Mid-Continent Airlines by American Airlines under a 
proposed stock transfer agreement with the holder of a controlling 
block of Mid-Continent stock.*® Labor unions, airport commissioners, 
and ten airlines intervened. American is the largest transcontinental 
carrier, while Mid-Continent operates over a north-south route in the 
center of the nation from Minot, North Dakota to New Orleans. The 
Board reviewed the history of Mid-Continent and of negotiations lead- 
ing to the present petition. The Board noted that the term “public 
interest” as found in Section 408(b) must be determined by the 
statutory objectives set forth in Section 2 of the Act and then stated 
what it thought to be the correct formula for proceeding upon such 
a determination: 


“The ultimate question to be decided in this proceeding is 
whether the proposed acquisition is not consistent with the public 
interest. Adjudication of this issue is a balancing process. No 
single factor is controlling; rather, we must weigh all the consider- 
ations disclosed by the evidence relating to the high purposes enu- 
merated in section 2 of the Act, in order to calculate, as near as may 
be determined, the probable net effect of the proposed transaction 
upon the public interest.” 49 


Quoting from the National — Caribbean-Atlantic Control case, the 
Board thought its first inquiry should be directed to the question of 





47 West Coast Case, 6 CAB 961 (1946). 

48 Am. Air., Control of Mid-Continent Air., 7 CAB 365 (1946); Note, 14 
J. Air L. & C. 391 (1947). 
49 Td, at 372. 
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whether or not the proposed transaction would promote development 
of a well-integrated, internally coordinated pattern of air transporta- 
tion. They found the systems to be entirely uncomplementary as to 
flow of traffic and development of traffic potential. Furthermore, the 
Board found that many of the intervening carriers would be injured 
by the acquisition through loss of traffic and that American would 
enjoy a superior competitive advantage through its control of originat- 
ing and terminating points to which other carriers had no access. The 
Board then turned to an evaluation of the economic arguments of 
American, such as the weak financial position of Mid-Continent, and 
benefits which would result from acquisition, such as fare reductions, 
reduced mail pay, lower operating costs etc., and found them to lack 
convincing proof. For these reasons the agreement was not approved. 
Therefore the Board did not discuss valuation and purchase price, or 
mention the applicability of Section 401 (i) . 


In Orlando Airlines, Transfer of Certificate,5° the Board was con- 
fronted with an acquisition involving a factual situation very similar 
to the TWA-Marquette case. The only distinction is that whereas 
TWA was a going concern, the acquiring air carrier here would have 
to inaugurate operations under a temporary feeder certificate. As- 
suming that underlying legal and economic principles remain the 
same, it is difficult to see how this distinction could in any way affect 
the Board’s reasoning. : 


By terms of the agreement, Orlando Airlines, the private enterprise 
of one Gordon, proposed to transfer its assets and certificate to Florida 
Airways, a corporation organized and controlled by the same Gordon, 
in exchange for assumption of Orlando’s liabilities and issuance of 
Florida stock to Gordon. Florida would carry on its books at $268,- 
677.76 the assets and cost of the certificates of convenience and neces- 
sity acquired from Orlando, would assume liabilities of Orlando 
amounting to $138,517.82 and issue shares to Gordon in the face 
amount of $130,130.00. This latter amount approximately equaled 
the operating losses of Orlando which it had capitalized in order to 
transfer as an asset. The Board noted without comment the value of 
$12,437.36 assigned to the certificate which amount represented the 
cost of securing it.°! The Board stated what it considered to be pri- 
mary considerations of public interest in a transfer proceeding involv- 
ing a feeder line under Sections 401 (i) and 408 (a): (1) Effect of 
such arrangements on air transportation; (2) Effect on experimental 
feeder program; (3) Effect on ability of feeder air carriers to attract 
capital; (4) Effect on requirements for increased mail pay. The 
Board, citing a Brandeis opinion,” stated it knew of no theory by 





50 7 CAB 429 (1946). 

51 This practice is permitted under §§1910-1920 of CAB, Uniform System 
of Accounts for Air Carriers, CAB Form 41 Manual 1-1-47. 

52 Galveston Electric Co. v. Galveston, 258 U.S. 388, 395-6 (1922). See cases 
cited note 31, supra. 
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which past operating losses could be capitalized as an asset on the books 
of a regulated enterprise and unanimously held that the transaction 
would unduly burden Florida by being saddled with Gordon's past 
losses and that the transfer should be denied as not being consistent 
with the public interest. One fact concerning the Orlando case 
should be noted. The Board nowhere mentions or so much as cites 
any of its prior holdings in acquisition cases. 


In Transcontinental & W. A., Route No. 38 Transfer,** the Board 
deferred until after the outcome of the Arizona-New Mexico feeder-line 
proceeding a determination of whether or not the transfer of TTWA’s 
Route 38 to Arizona Air would be approved. Contrary to the Cata- 
lina decision, the Board here found that Route 38, which extended 
from Phoenix, Arizona, to Las Vegas, Nevada via intermediate points, 
in contrast to its present operation by a long haul carrier, could be 
profitably integrated with a local system. The Board also noted that 
the proposed purchase price of $100,000 almost equaled the loss of 
$103,000 which TWA had suffered in operating the route. In return, 
TWA was to receive stock holdings enabling it to maintain a 20 per 
cent interest in Arizona Air. The Board noted that Arizona Air, as a 
“need” carrier would require breakeven mail pay based on a reasonable 
return on investment and “thus if Arizona Air showed profits because 
of this mail pay, TWA would receive 20 per cent of these profits as 
against certain losses if it flew the route itself. For that privilege TWA 
seeks to receive $100,000!"°* ‘The public interest in preventing such a 
transfer is obvious. 


The case is unique in that the Board recognized that TWA re- 
ceived air mail pay on an overall, systemwide service-rate basis, but at 
the same time the Board broke down operation expenses, mail pay and 
costs to evaluate the worth of Route 38. If any progress is to be made 
toward reorganizing the whole airline route pattern of the United 
States, this sort of individual route appraisal would seem to be most 
desirable. 


The case is noteworthy for another reason. It will be recalled that 
most of the air carriers operating west of the Mississippi intervened 
in the American-Mid Continent case. Similarly, all the air carriers 
operating in the Route 38 region intervened in the present proceeding, 
indicating that the airlines have begun to realize the significance of 
acquisition cases as a whole. Participation of a large number of 
interveners in an administrative proceeding would seem to be the 
only method of assuring judicial review in case of administrative 
error.®5 


To form a basis for understanding the most significant acquisition 
case yet decided by the Board, United-Western Acquisition Air Carrier 





53 7 CAB 787 (1947). 
54 Id. at 790. 
55 But even then, an intervener must clearly show that the administrative 
error is outside policy discretion under the Act. See Note, Practical Value of 
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Property,®® the historical setting should be furnished. It will be re- 
called that in the Western-United Acquisition and Interchange cases** 
the Board, overruling the examiner’s finding, decided that the public 
convenience in through service by United from points on its system 
to Los Angeles, was overridden by public interest in maintaining West- 
ern as a strong independent carrier and also by the superior competitive 
position which United would have if the acquisition were approved. 


On November 11, 1944, the Board awarded the certificate for 
Route 68 between Denver and Los Angeles to Western Air Lines.*® 
The examiner in this proceeding recommended that United’s applica- 
tion should be granted and that all others should be denied. After 
narrowing the field of applicants to United and Western, the Board 
again contrary to an examiner’s recommendation, awarded the route to 
Western. It felt that if the route were awarded to United, traffic 
would be diverted from Western’s Los Angeles-Salt Lake City route 
with the result that Western would be financially weakened. This 
would be contrary to the Board’s policy for the development of West- 
ern as set forth in the Western-United Acquisition and Interchange 
cases. Because of the spirited competition for Los Angeles traffic, the 
Board thought that United and Western could work out a successful 
interchange agreement. Thus the Board, at the expense of public 
convenience, reiterated its policy of maintaining Western as a strong 
independent carrier, economically sound because of ownership of a 
route dangling parasitically from United’s transcontinental system and 
affording United traffic the only direct entry into Los Angeles.*® 


In light of subsequent events, one paragraph of Member Warner's 
concurring opinion in the Route 68 case is interesting. Mr. Warner 





Appeal Under §1006(e) of the Civil Aeronautics Act, 15 J. Air L. & C. 365 (1948). 

In Northern Consolidated Air. et al., Consolidation, 8 CAB 110 (1947), the 
CAB recognized that the finding made under either §408 or 401(i) in an acquisi- 
tion case is the same since public interest is the controlling factor of either of 
them and approved a consolidation agreement which contained valuation of good- 
will and franchises at approximately 25% of total assets involved. Member 
Young dissented on the basis that the Board should not approve self-determined 
valuations of franchises, assets, and going-concern value. 

Shortly thereafter, the Board approved transfer under Section 401(i) of the 
certificate of Woodley Air way, a partnership, to Pacific Northern Airlines, a 
corporation formed to take over partnership assets. The Board found that the 
value of stock to be issued to the partners was not disproportionate to the value 
of property received by the corporation from the partnership. Pacific Northern 
Air., Certificate Transfer, 8 CAB 217 (1947). 

568 CAB 298 (1947). 

57 Supra notes 19 and 21. 

58 Western A. L., Denver-Los Angeles Service, 6 CAB 199 (1944). 

59 United was granted judicial review of the Board’s opinion. United A. L. 
v. CAB, 155 F.(2d) 169 (App. D.C. 1946). The court held that it was for the 
Board to interpret the pglicy section of the Act and to determine what was in 
the public interest, convenience and necessity; found that the Board had not 
violated any legal requirements in its proceeding; and that the Board had merely 
determined in the public interest to maintain the strong competitive and economic 
position of Western in national air transportation as well as in the western part 
of the country. 
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favored award of the route to Western, but tempered his opinion with 
the following remarks: 


“It must, of course, be taken into account that continued techni- 
cal development of transport aircraft may in the future make it 
economically desirable to conduct nonstop operations between Mis- 
sissippi Valley and the Pacific coast. When that point is reached 
the question of United’s access to Los Angeles from the east, for the 
purpose of conducting such flights, may be expected to arise once 
more; but at the moment it is only necessary to recognize the pros- 
pect of its resurgence, and to anticipate that it will then be dealt 
with in the light of the traffic flow and the state of the aeronautical 
art as then existing.” ® 


One would think from Mr. Warner’s statement that the Board, after 
twice refusing to grant United a route from Los Angeles to a point on 
its transcontinental system, had finally realized that Route 68 at some 
future date might more properly be an integrated part of United’s 
operations and would have conditioned the certificate issued ac- 
cordingly.** 


Western began operations over Route 68 on April 1, 1946. Only 
a year later United and Western filed joint application with the Board 
under the Transfer Sections for approval of an agreement providing 
for transfer by Western to United of certain equipment, four DC-4’s, 
engines and spare parts, leaseholds and property.** One day prior 
to the day set for hearing in the proceeding, the Board issued an order, 
the effect of which was to permit United, American and TWA direct 
non-stop privileges between Chicago and the Pacific coast.** Interest 
in the transfer proceeding was manifested by the intervention of the 
Air Line Pilots Association, civic groups and the principal airlines 
operating in the area. 


It appears from the opinion that after consummation of negotia- 
tions in March, 1947, and the signing of the agreement, United ad- 
vanced to Western $1,000,000 which amount was to be assigned either 
to the purchase price or to commence bearing interest on September 
1, 1947, depending upon the approval by the Board of the whole 
agreement. Additional terms of the agreement provided that United 
was to pay Western $3,750,000 for the Route 68 certificate and prop- 
erty valued variously from $1,700,000 to $2,200,000. After being taken 





60 Western A. L., supra note 58, at 215. 

61 The Board granted to Western a permanent certificate for Route 68, con- 
taining, however, the following provision couched in the language of Section 
401(f) of the Act: “The exercise of the privileges granted by this certificate 
shall be subject to such reasonable terms, conditions, and limitations required by 
the public interest as may from time to time be prescribed by the Board.” West- 
ern A. L., supra note 58, at 216. 

62 United-Western, Acquisition Air Carrier Property, supra note 56; Notes, 
Ag Raa 89 (1948); 61 Harv. L. Rev. 523 (1948); 15 U. of Chi. L. Rev. 

63 TWA, et al., Route Consolidations, 8 CAB 28 (1947). 
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over by United, the certificate would be amended to contain a restric- 
tion against transportation of any traffic between Las Vegas, Nevada, 


and Los Angeles. 


It developed during the proceeding that Western was in bad finan- 
cial straits, brought on in part by the fact that it had had to purchase 
for use on Route 68 four-engined equipment that it did not need 
elsewhere, that even though Western had made a profit on the route 
during the previous year, in the future, it would not, since United 
had non-stop privileges from the East to Los Angeles. By carrying on 
direct, arms-length, personal negotiations from the outset, the contract- 
ing parties avoided a pitfall noted in the First Marquette case. 


The presidents of the respective airlines emphasized that they were 
voluntarily taking constructive steps to arrange the domestic route pat- 
tern into a “more sensible system.’”** The applicants urged that the 
route be transferred for the following reasons: 


1. Route 68 was fundamentally a segment of United’s transcon- 
tinental route. 

2. That it is in the public interest to encourage voluntary and 
cooperative route adjustments by air carriers. 

. That Route 68 cannot support two services. 

. That Western would benefit financially. 

. That the transfer would not create a monopoly, restrain com- 
petition or jeopardize another carrier. 


Ot ee OO 


Public Counsel argued that the transaction should be disapproved 
for these reasons: 


1. Applicants have taken on themselves a function of the Board in 
remaking the airline route map. 

2. Approval of this agreement would encourage similar actions. 

3. Western seeks to profit by what it now contends to be a mistake of the 
Board. 

4. If the proposed sale should be approved the following harmful results 
would occur: 

a. Criterion would be established for selection of carriers based 
on ability to out-bid competitors rather than fitness and abil- 
ity. 

b. Peddling of certificates would be encouraged. 

c. United would be required to expend funds for a certificate 
which in the public interest it should have been awarded in 
the first place. 


In considering the facts of the case the Board said: 


“Adjudication of this issue is a balancing process with no single 
factor controlling the determination . . .© 


“In considering acquisitions of control and transfers of routes, 
the Board has ever borne in mind the fact that the air map of the 





64 Am. Av. Daily, Mar. 6, 1947, p. 19. 
65 United-Western, supra note 56, at 306. 
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country can be changed as drastically by such transactions as by 
obtaining certificates of public convenience and necessity and, 
where such transactions might result in destroying a balanced route 
system, approval of the proposal has been withheld . . . This trans- 
action, as all such proposals, must be examined to determine 
whether it will facilitate an economically sound and efficient opera- 
tion and at the same time satisfy the standard of public convenience 
and necessity. To serve this purpose it is necessary that the route 
to be transferred should bear an integrated relation to United’s 
system and be adapted to its normal flow of air traffic.” ® 


Since the Board had previously found the route to be an integrated 
part of United’s system and since the economic reasons for awarding 
the route to Western instead of United had been neutralized by 
United’s non-stop privileges to Los Angeles, the Board found acquisi- 
tion on the basis of route pattern to be in the public interest.® In 
addition, the Board did not think it was necessary to place a condition 
in the agreement that all Western personnel must be retained, since 
the President of Western had testified that all personnel would be 
used on other Western routes.® 


The Board then turned to what it considered to be the principal 
issue in the case, namely the approval of the acquisition price. Here 
the Board recognized that approximately $1,500,000 was for “intan- 
gibles.” The Board cited the distinction between “rate base value” 
and ‘“‘acquisition value” made in other public utility fields and stated 
that so long as value for intangibles could be insulated from rate base 
value, the acquisition should be approved. The Board noted that 
the ICC had approved acquisitions where value of intangibles had 
exceeded by four or five times the value of the physical property trans- 
ferred. Since the purchase price had been honestly arrived at by 
direct negotiations of the presidents of the respective airlines, the 
Board found “no justification for a decision which would outlaw the 
profit incentive from business transactions like that before us.”® The 
Board concluded its opinion by stating: 


“The essence of the rule to which we adhere in the present case 
is that in transactions involving the transfer of air carrier property 
the effect of price upon the public interest must be determined by 
the facts of the particular case. No inflexible rule outlawing intan- 
gibles from exchange price can act as a substitute for sound judg- 
ment based upon careful analysis of the evidence of record of the 
particular case. The Board in such cases cannot consistently and 
should not renounce its responsibility and duty to undertake such a 
judgment by proclaiming a doctrine which would be, in effect, a le- 


66 Ibid. 

67 Tt can only be presumed that airline-interveners lost interest in the pro- 
ceeding once non-stop priveleges to the West Coast had been granted to TWA, 
American, and United, note 63 supra. 

68 United-Western, supra note 56, at 311. This aspect of the case is still un- 
settled. By Order Serial E-1894, the Board on Aug. 25, 1948 reopened the case 
to have further hearing on the rights of Western employees allegedly adversely 
affected by transfer of Route 68. 

89 United-Western, supra note 56, at 323. 
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gal presumption that any exchange price in excess of the prudent 
investment in the tangible assets being sold is regardless of the 
facts and circumstances of the case, per se adverse to the public 
interest. 

“The Board will, in the future as in the past, scrutinize with 
care the prices agreed upon in such transfers to be certain that they 
are not unreasonable in terms of sound commercial values, and that 
they will not have a detrimental effect upon the air carriers involved 
or in any other way adversely affect the public interest. Our estab- 
lished policy to exclude from rates any element of intangible value 
which may appear in the prices agreed upon in any such transac- 
tions and our determination to disapprove transactions involving 
excessive and unreasonable prices are certain to act as deterrents 
to the negotiation of such prices.” 7° 


A majority of the Board approved the transfer and acquisition as 
being consistent with the public interest, subject to the condition that 
the investment value for rate making purposes of the properties ac- 
quired should remain the same on United’s books and that the sum 
of $2,106,209 representing the excess of purchase price over investment 
value for rate-making be charged to surplus.**_ The majority opinion 
carried an appendix containing cases stating the position of the ICC 
and the Federal Power Commission with respect to prices in acquisi- 
tions. Thus, the Board, affirming the decision of the Second Marquette 
case, established what might be called an arms-length-bargaining, rea- 
sonable commercial value test for approving valuation of a certificate 
for transfer purposes. 


Chairman Landis dissented. He felt that for two reasons the major- 
ity doctrine was deleterious to the public interest in developing air 
transportation. First, there could never be a voluntary realignment of 
the airline route pattern through acquisition or merger because of the 
high cost placed upon such transactions by the majority, and second, 
the opinion was an “‘open-sesame”’ to false valuations which would 
eventually lead to disastrous inflation in an industry which to date had 
been kept financially sound. Mr. Landis noted the difficulties that the 
ICC met in dealing with valuation and stated that the CAB had an 
ideal opportunity to prevent market speculation upon the inefficiency 
of government to regulate fair return. He then analyzed the valuation 
of each item to be transferred and whereas the majority glibly assessed 
to intangibles, without defining the term, the amount of purchase price 





70 Td. at 324. 
71 The Board was properly embarrassed when it discovered that United did 


not have an earned surplus sufficient to cover the intangibles. In Order Serial 
E-786, Sept. 10, 1947, the Board modified its earlier order to permit United to 
charge off the intangibles to surplus over a 5 year period. United carries on its 
books as an asset $2,106,209 noted as follows: “Excess of purchase price of 
Denver-Los Angeles route and related properties over original cost less deprecia- 
tion, being amortized (By condition attached to Civil Aeronautics Board approval 
of the purchase by United of the Denver-Los Angeles route—No. 68—and by stip- 
ulation filed with the Board by United, this item may not be claimed as investment 
“oad ‘: ~*ee purposes).” Annual Report to Stockholders 1947, United Air- 
ines Inc. 
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over valuation of equipment transferred, he enumerated and evaluated 
the factors which could be considered intangibles. ‘Going concern” or 
“goodwill” value, in his opinion, merely represented the ability of a 
business to earn more than a fair return and to allow such a value to 
find its way into the rate base of an industry so closely regulated as air 
transportation would be to pyramid against the public the government’s 
ineffectiveness and failure to limit earnings to a fair return. 


Concerning “franchise value,” Mr. Landis said that the decision in 
the Second Marquette case should be overruled as, in his opinion, a cer- 
tificate was a privilege held in trust from the government and to permit 
the certificate to be sold at a price was “literally sinful.” Market value, 
to his way of thinking, was merely another manifestation of the ineffec- 
tiveness of government regulation, since it too represented the ability 
of the utility to earn more than a fair return. Mr. Landis felt that it 
was impossible by the mere use of a bookkeeping process to quarantine 
these intangible values from finding their way into an inflated rate-base 
valuation. In addition, he pointed out that the inconsistency of the 
Board’s position in approving, as a prudent move by management, a 
valuation which later in a rate proceeding must be excluded from the 
rate base as not being a prudent investment. 


Not all of Chairman Landis’ opinion concerns a criticism of the 
majority opinion. He specifically sets forth his formula, based upon 
the use of air mail subsidy, for realigning the airline route pattern: 


“The doctrine I advocate would relate allowable sales and pur- 
chase prices to a criterion of investment and would furnish stand- 
ards against which the efficiency and economy of management could 
be measured and subsidy granted or denied management dependent 
upon its conformance to these standards. For with such a standard 
in existence the unwillingness of management to dispose of an 
uneconomic route at a price that is fair because it is bottomed on 
investment would be the basis of a charge of lack of economy that 
would justify reduction in subsidy. In this way government could 
both correct the inertia of management and restrain its greed.” 7? 


Mr. Landis noted the necessity for reordering the route pattern to 
utilize new equipment and further stated that Western in this proceed- 
ing had suggested a method by which this might be done in a practical 
manner consistent with the public interest. 


“Western intimated that in the event the sale of Route 68 was 
approved, Inland would prove to be of little value to its system and 
Western would therefore place Inland on the block before the Board 
to be disposed of to such purchasers and at such prices as the Board 
might deem best. This was an eminently wise, just and practical 





72 United-Western, supra note 56 at 342 (Landis, Chairman, dissenting). In 
Mr. Landis’ mind, the stumbling block to such action was price: “Would-be 
acquirers hesitate to pay the inflated prices that are asked for fear that they 
will not of a certainty pass that inflation on to the public. And meanwhile the 
administration of subsidy upholds the hands of potential sellers in their infla- 
tionary demands. And inaction results.” 
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approach. But such an approval naturally follows when by holding 
price to investment, competition in terms of price is eliminated be- 
tween potential buyers. The sole criterion remaining is then that 
of the public interest in the most efficient integration of the air- 
lines.” 78 


Thus, while the Chairman criticized the majority opinion because 
of its abandonment of the ideal theory of government control of the air 
transportation system, he offered concrete and practical suggestions as 
to how this ideal might be reached. The rationale of the Lee and War- 
ner dissents are effectively combined in the Landis opinion.” 


There are several aspects of the majority opinion which would seem 
to warrant discussion. One cannot help but feel that because of the 
terms of the agreement, the financial position of Western, and the ab- 
sence of an earned surplus to which United could write off the intan- 
gibles, the Board arrived at its decision without sufficient consideration 
of all the facts. Had the full consequences of approval been reasoned 
through the holding might have been different. One is further im- 
pressed by the fact that the majority seems to ignore its promotional 
responsibilities and prefers to sit as a mere judge of valuation. As 
pointed out in the dissent, the practice fostered by the majority of per- 
mitting transfer value to be determined by arms-length bargaining of 
experienced capable men familiar with the industry, would seem to 
have no bounds. The majority’s view that the mere exclusion of fran- 
chise value from the rate base value will be a sufficient deterrent to the 
inflationary valuation of the commercial value of a certificate would 
seem to be most optimistic and lacking in realism. There was complete 
unanimity as to what the correct rate-base value should be, but the 
main point of dissention was over the question of whether or not the 
value of intangibles could be effectively insulated from this base by a 
mere bookkeeping process. The result of future proceedings concern- 
ing rates and mail pay and the dividend record of United stock should 
indicate which position was correct.*® 


Since United was to operate over the route in its own name using 
its Own equipment and personnel, it is difficult to see how the route 
could be said to have going concern value. Furthermore, since the 
route by virtue of its connection with United made money for Western 
from the outset, any goodwill which the route may have enjoyed was 
the result of its being an integral part of United’s system, and not West- 
ern’s. In addition, if one were to allocate goodwill and going concern 
value to Western's entire system in proportion to that here allocated by 





78 Td. at 343. 

74 Mr. Lee objected to the Board’s failure to devise an integrated route pat- 
tern in its approval of transfer applications, note 39 supra. Mr. Warner pointed 
out that by placing a value on a certificate, the Board was imposing a direct 
burden on the public either through air mail payments or commercial charges 
which would permit the purchaser to recoup certificate cost, note 32 supra. 

75 $2,500,000 was transferred from depreciation reserve for retirement of 
C-54 type airiraft to surplus by United at the end of 1947. Annual Report to 
Stockholders 1947, United Airlines Inc. 
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the majority to Route 68, Western would enjoy a goodwill or going 
concern value of roughly $5-6,000,000. This is a rather startling figure 
in view of the fact that Western’s president testified in this proceeding 
that Western was on the verge of bankruptcy. Why United should pay 
for something, which, if it exists at all, is the result of United’s own 
efforts, does not seem to be either reasonable, ethical or logical. It 
would therefore seem to be apparent that even though certain leases 
and materiel were included in the transfer, the only intangible value 
transferred must be allocated to the naked certificate. But if this is 
admitted, an anomaly is created by the fact that the Board, before 
touching upon the question of valuation, found that acquisition by 
United was in the public interest. It will be remembered that West- 
ern’s original certificate was “subject to such reasonable terms, condi- 
tions, and limitations required by the public interest as may from time 
to time be prescribed by the Board.” Since Section 2 of the Act sets 
forth the magic equation which uniformly defines the term ‘‘public 
interest,” it is difficult to see how the Board could permit Western to 
place a value on a condition to its own certificate.”® 


(To be continued) 





76 In its most recent acquisition and transfer decision the Board seems to 
belabor the question of valuation of certificates for transfer purposes, Acquisi- 
tion of Petersburg Air Service by Alaska Island Air., 8 CAB ..., (Serial E-1136, 
Dec. 31, 1947). The holdings in future acquisition cases will determine whether 
this decision was the beginning of a policy trend away from the United-Western 
formula toward a valuation policy founded upon its earlier decisions or was 
merely another stage in policy vacillation. 














EDITORIAL 


AVIATION LAW CLINIC OF THE CHICAGO BAR ASSOCIATION 


It has become increasingly evident that the general practitioner of 
law will be more likely to meet aviation problems as the manufacture 
and operation of private and commercial planes grow, and, in con- 
formance with the special educational program of the American Bar 
Association,’ the Chicago Bar Association recently instructed its avia- 
tion committee to hold a one day clinic to familiarize attorneys with 
the expanding number of important and complex legal questions as- 
sociated with the operation of aircraft. It was held at the Association 
on October 28, 1948, and was an outstanding success. 

The Clinic began with a luncheon, which was followed by an 
excellent keynote address by United Air Lines’ distinguished counsel, 
Paul M. Godehn, who presented ‘A General Review of Aviation Legal 
Problems.” ‘This survey proved to be a most useful background for 
the afternoon session which was devoted to three panel discussions. 

The first panel discussion dealt with the “Use of Airways and 
Airports” under the leadership of Frank E. Quindry, aviation attorney, 
who was assisted by Harold T. Berc, attorney, Douglas L. Edwards, 
Regional Airport Attorney for CAA, and Paul H. Dunakin, attorney. 

The second panel, “Economic Regulation of Air Carriers,” was 
under the direction of John T. Lorch, aviation attorney, who was 
assisted by Edward C. Sweeney, Editor of the JOURNAL, and George 
W. Starr, Director of Bureau of Business Research, Indiana University, 
and Chairman of the Aeronautics Commission, Indiana. 

The third and concluding panel discussion on “Aviation Accidents 
— Liability” was directed by Professor Sweeney who was assisted by 
George W. Orr, Director of Claims, United States Aircraft Insurance 
Group, New York, and Suel O. Arnold, aviation attorney, Milwaukee. 

The Clinic concluded with a dinner, at which the Honorable 
Joseph J. O’Connell, Jr., Chairman of the Civil Aeronautics Board, 
delivered a penetrating analysis of the “Legal Problems in Revising 
the Air Route Pattern.” The importance of this significant policy 
statement, reprinted elsewhere in this issue, has been enhanced by the 
continuation of the present national administration and may be ex- 
pected to constitute a program of action for the Board. 

It was attended by more than 150 lawyers, airline executives, and 
government officials from a half dozen states, and there is general agree- 
ment that such meetings for the exchange of information and ideas will 
prove helpful both to the Bar and the entire community in other 


i - 2 z cua 
metropolitan areas. ERWIN SEAGO, Chairman Aviation Law Committee 
Chicago Bar Association 


* See editorial by Carl B. Rix, President, A.B.A., and report of A.B.A. Com- 
mittee on Aeronautical Law, 14 J. Air L. & C. 351 & 483 (1947). 

2 The import of such meetings was succinctly stated in the final paragraph of 
Mr. O’Connell’s article found on page 408, supra. 
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Department Editor: Madeline C. Dinu* 
NASAO ACTIVITIES 


SEVENTEENTH ANNUAL MEETING 


HE 17th Annual Meeting of NASAO, held at Boston, Mass., October 

6-8, 1948, was highlighted by developments of excellent possibilities 
for federal-state-local rapprochement. The chief emphasis, on the govern- 
mental levels, was lodged in enforcement and state economic regulation of 
air carriers, although state taxation in aviation, the G. I. Flight Program, 
the Federal Airport Program, and Aviation Education also received con- 
siderable attention. 


Legal implications in amending federal legislation to authorize the states 
to enforce the federal Civil Air Regulations, and the integration of state 
air-carrier routes into the federal pattern were discussed in both formal 
and informal sessions. Joint committees have been set up to work out 
the details upon an agreed implementation. Because of prospective legis- 
lation in both state legislatures and the federal Congress commencing next 
January, immediate work on these two subjects has been promised. 


Fifteen substantive Resolutions were adopted. Several of the more 
important follow: 


SMALL AIRPORTS—75% ALLOCATION—No. 7 


Whereas many small communities are unable to finance the construc- 
tion of airports as provided under the Federal Airport Act of 1946 and 

Whereas small airports are desirable and necessary 

Therefore Be It Resolved that the Federal Airport Act of 1946 be 
amended to permit the Federal government to supply up to 75% of the allow- 
able costs of Class I (small) airfields as designated by the CAA classification, 
such Federal contribution not to exceed $25,000.00. 


ENFORCEMENT—No. 14 


Whereas the problem of enforcement of federal and state safety reg- 
ulations has reached a point of grave concern to all governmental units, due 
to public indignation and protest against delayed and ineffectual procedural 
systems permitting violators the right to pilot aircraft despite known and 
provable offenses against the peace and safety of the public, and 

Whereas it is in the best interests of good government and protection 
of the public to use established judicial processes throughout the entire coun- 
try, its territories, possessions, and the District of Columbia, in enforcement 
of safety regulations. 

Now Therefore Be It Resolved by NASAO that appropriate legislation 
be drafted by a joint committee composed of members of CAA, CAB and 
NASAO, concerning necessary amendments to the Civil Aeronautics Act of 
1938, as amended, which would enable the individual states to assume their 
proper role in the enforcement of safe flying regulations. 

Be It Further Resolved that such joint committee assemble at the earliest 
possible moment. 


AIR MAIL STAR ROUTES—No. 15 


_Whereas the value of expeditious mail service to the commerce of the 
a has been demonstrated by the utilization of air mail service to date 
an 





* Special Assistant Attorney General for Aviation, Michigan. 
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Whereas such service is not available to many small communities of the 
nation now served by star route contracts 

Be It Resolved that the development of air mail star routes be fostered 
and encouraged both as an aid to commerce and as an adjunct to the develop- 
ment of Feeder Line air transport, and that the Post Office Department re- 
quest adequate funds and authority to accomplish this purpose. 


BORDER CROSSINGS—No. 17 


Whereas in certain areas of the United States the personal aircraft 
is used in air travel involving the crossings of international borders, and 

Whereas such use naturally occurs predominantly on Sundays and holi- 
days and 

Whereas the prevailing regulations of U. S. Customs and Immigration 
impose an inequitable charge upon each operator of each aircraft on such 
days in the form of full overtime wages for Customs and Immigration 
employees 

Therefore Be It Resolved that the U. S. Customs and Immigration es- 
tablish a reasonable maximum or pro-rated charge to be levied against the 
aircraft operator. 


One of the encouraging aspects of the Boston NASAO meeting was the 
invitation extended by CAB Chairman, Mr. J. J. O’Connell, for the states to 
assist the CAB in reviewing policy on the feeder carriers whose certificates 
will be expiring during the coming year, at which time the states’ views 
will be given great consideration. Analyzing possible plans, Chairman 
O’Connell stated: 


“. .. one which has found favor with several State officials with whom 
the Board has exchanged ideas, would be to make provision in the Civil 
Aeronautics Act for intervention by the States as a matter of right in 
route proceedings. It is, of course, contemplated that intervening States 
would be limited to those having a legitimate basis for participation, as 
determined by the scope and subject matter of the proceeding. The 
State officials favoring this idea emphasized that it affords a much de- 
served status hitherto denied to sovereign States. Moreover, they felt 
that such status would furnish ample basis for seeking judicial review 
of Board decision. Thus far, the Board has followed the practice of per- 
mitting States and municipalities to intervene in all route proceedings 
directly affecting them. This is a settled policy in which no change is 
contemplated. The States can be sure that, even without a change in the 
Act, they will continue to have a full opportunity to appear and present 
their cases. 


“However, since permissive intervention does not give the State 
such status as entitles it to judicial review, the idea of giving intervenor 
status to the States appeais to me as a proper, though belated, recognition 
of the legitimate role of the States in such proceedings and as giving 
them a position to which they have always been clearly entitled. It 
seems entirely appropriate to amend the Civil Aeronautics Act to so 
provide and to require the Board to give due consideration to such plans 
as the State governments may have for their areas in constituting the 
over-all route pattern. At the same time, this should not be a one-way 
street. The States in turn must do their part by intelligent and re- 
sponsible preparation and presentation of their needs. . .” 


“The Board cannot, for lack of authority to do so, impose economic 
regulations upon purely intrastate air operations. This leaves a void in 
the economic control pattern which can give rise to inequities and distor- 
tions in the over-all picture. The Board would not only have no objection 
to, but would welcome, State economic regulation of this area of the air 
transportation business. Moreover, the States can be of definite assist- 
ance to the Federal Government through local observation and reports on 
air transportation activities, particularly by contract and irregular car- 
riers... 


“Comparable issues to those previously discussed arise in connection 
with rate regulation. Here, however, the economic factors become even 
more hopelessly intertwined, as between interstate traffic and intrastate 
traffic. Local interests are not likely to be unduly prejudiced by over-all 
interstate rate patterns. On the contrary, there is more danger that 
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local interests would bring improper pressures to bear which would dis- 
tort the general rate structure. It would therefore seem advisable for 
the States to forego rate regulation in the case of interstate carriers and 
all other carriers directly and substantially competitive with interstate 
carriers. 


New officers elected by the NASAO were President, Edward F. Knapp, 
Vermont; 1st Vice President, Willard Bain, Colorado; 2nd Vice President, 
Crocker Snow, Massachusetts; 3rd Vice President, William Lazarus, Flor- 
ida; Secretary-Treasurer, James D. Ramsey, Nebraska. 


INDIANA HEARING ON STATE ECONOMIC REGULATION OF AIR TRANSPORT 


A public hearing was held in Indianapolis, in September, called by the 
Indiana Aeronautics Commission, for the purpose of arriving at a deter- 
mination of what the State of Indiana should do with reference to economic 
regulation of air carriers. Briefs were filed, testimony taken, which will 
be correlated with public need in the state for carrier service. The com- 
mission has not yet arrived at its decision, giving itself time to make a 
thorough analysis of the results of the hearing. 


ACC STATE-LOCAL PANEL 


As a result of the reports of the President’s Air Policy Commission and 
the Congressional Aviation Policy Board, for the first time the States will 
have an opportunity to present their views in policy making matters. A 
state-local panel of the Air Coordinating Committee was established and 
the first meeting was held in September of 1948, attended by representa- 
tives of the state aviation agencies, the county and city governments, the 
mayors’ conference and terminal airport management. It will now be 
possible for all of these segments of the aviation industry to propose their 
constructive contributions to the advancement of aviation, rather than 
merely voicing critical stands at called public hearings and sessions in 
Washington. This development augurs well for benefic results. The prog- 
nostication made after the Fort Worth NASAO meeting in 1947, with re- 
spect to an increasing mutual understanding of respective problems and 
duties, appears to be on the road to fulfillment. 

M. C. D. 





REPORT OF NASAO GENERAL COUNSEL TO ANNUAL MEETING, 
OCTOBER 6-8, 1948 


As general counsel for the Association during the past year, and having 
acted as legal counsel for several years past, there are certain matters which 
I wish to call to the membership’s attention, for their sober and serious 
consideration. 


STATE SOVEREIGNTY 


You will see again, in the coming two years, elements at work which 
will challenge the right of the States to have jurisdiction over aviation. 
The arguments will be long and loud that the airplane is interstate in char- 
acter, that there are no physical barriers to its flight, that the Federal 
government is the sole repository of all powers concerning its life and death, 
figuratively speaking, that the air above normal use of the inhabitants below 
on the land is not subject to state ownership or jurisdiction, but because 
of its use by the federal airways system, federal communications system, 
inter-national airways systems, etc., it has been taken over by the Federal 
government. Prepare yourselves for such a program with all the ammuni- 
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tion you can muster, and present it through every conceivable means of 
communication, particularly to your Senators and Congressmen, and the 
public back home. It is going to be an off-shoot of the battle on the Cali- 
fornia Tidelands. Dignity can be achieved by not waiting until the squall 
begins to blow and then rushing to save what has been built, but by the 
strengthening of your own position through dissemination of full and 
factual information beforehand. 


STATE TAXATION 


The handwriting is on the wall,—that a renewed concerted and powerful 
program in certain sectors of the aviation field will be aimed at elimination 
of state taxation on gasoline, aircraft, air carriers, and the right to do 
business in commercial aviation. Concentration of these items in the Fed- 
eral government will be proposed, with a doling back to the states of a token 
return. Until, and unless, the trend toward nationalization of the aviation 
business is to be considered compatible with our democratic principles of 
regulated competition, it behooves the states to prepare themselves by let- 
ting their public know what is being done for state aviation, and collec- 
tively for national aviation, with funds so collected. Asa Rountree’s recent 
comprehensive report to his constituents is an excellent example. It should 
not stop there, however, for the people’s representatives in Congress must 
be made keenly aware of the true picture. The homes and other property 
of individuals cannot sustain any further tax burdens for funds with which 
to build airports, landing fields and other aeronautical facilities. It is incon- 
ceivable that the states should permit themselves to be coerced into the 
beggarly position of having to supplicate to the federal government for 
every penny needed for airports, particularly when the aviation taxes orig- 
inally come from the states! Consider the percentage of the taxes which 
will inevitably be used for the federal staff required to collect and account 
for the moneys! That is not good government! There is, however, another 
side to the picture. States which seek to impose a tax burden upon the 
airlines over and beyond intelligent reasonableness, are doing harm to both 
the struggling airlines and to the other states, for inequity of impositions 
bring about natural resistance, which is unhealthy for all parties concerned. 
Discussions already commenced between the ATA and NASAO should be 
sought and encouraged for an understanding of each others problems and 
for agreement upon a mutual program of living and letting live! 


STATE ENFORCEMENT 


In St. Louis in 1944, I was asked to assist the NASAO with redraft of 
certain portions of the Model Department of Aeronautics Commission Act. 
The federal agencies were particularly disturbed about state registration 
of aircraft and airmen. I was of the opinion at that time, and continue to 
be more firmly convinced now, that the states must have some jurisdiction 
over aircraft and airmen through state registrations to do an effective job 
of enforcement. Events have borne me out. In the interim we have seen 
the increase in violations predicted, which the Federal government alone 
cannot handle. The states are asked to take over the job, yet they are re- 
peatedly warned they cannot touch a Federal certificate. Aroused public 
indignation has made the courts take matters in their own hands by ground- 
ing an airman through probation sentences. Nevertheless, the pilot still 
retains his right to fly and repeat violations unless contempt proceedings 
are instituted against him, which is a second action against him and time 
consuming. A new agreement between the Federal agencies and the 
states is in process, predicated upon amending the Civil Aeronautics Act of 
1938 to permit the state courts to suspend the Federal certificate for not 
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longer than 90 days, although I had recommended one year, with separate 
secondary actions before Federal agencies or arms of Federal courts for 
revocation of certificates. Continued efforts between the Federal and state 
agencies toward an agreed program of effective enforcement, carrying out 
the spirit of encouragement of aviation yet protecting the public against 
unsafe practices so that it will be for aviation and not against it, is the 
order of the day. Too many state legislatures will have bills introduced in 
the subject during 1949 general sessions which may be considerably more 
restricted. Time is therefore of the essence on agreement between the 
federal and state agencies. Another year should see considerable progress 
along this line. 


STATE PARTICIPATION IN AIR TRANSPORTATION NETWORK 


In view of the establishment of the State-Local Panel of the Air Coordi- 
nating Committee, this subject will now receive the attention it merits with 
top governmental policy groups. Short-haul carriage is non-economic for 
long-haul equipment. If that phase of air transportation were assigned to 
the states for development, with carriers ready and able to establish and 
maintain intrastate routes with smaller equipment, both the public and the 
present scheduled airlines will benefit. Intrastate carriers have a definite 
role of acting as feeders into the continental routes; their greater encour- 
agement will bring more people into the air and more communities accus- 
tomed to scheduled air service. A concrete plan for state networks, with 
state aviation agencies a full partner with the CAB in their adoption and 
integration into the continental routes is the logical long-range program. 
On the economic regulation aspect, it is obvious that a small state carrier 
cannot sustain the burden of present CAB regulatory procedures. A sim- 
plified agreed system whereby state aviation agencies concentrate on the 
safety aspects, using the CAB non-scheduled criterias, coordinating the 
rate-making with the state public utilities commissions which have estab- 
lished staffs, is in the best interests of good government. State legislation 
can and should be introduced placing an aviation-trained person on state 
public utilities commissions, whose guidance of staff in aviation rate mak- 
ing will avert the valid criticism against surface philosophies for the air. 
No reasonable person, interested in development of a sound and economi- 
cally healthy national air transportation system, can approach the subject 
with thoughts of the several states attempting to impose economic regula- 
tions on intrastate segments of interstate carriage. To divide is to destroy! 
The NASAO is full square on building well and strong! 


OTHER ITEMS 


Several model bill drafts are being circulated for review by the NASAO, 
on Reciprocity, Taxation and Airport Authority. The views of counsel, the 
Legal Committee or the officers of NASAO on matters of such importance 
are not sufficient. There is time between now and January 1, 1949 to have 
circularization of the entire membership for their comments. It is therefore 
suggested that the Regional Directors immediately secure a copy of each 
draft and arrange a working meeting in their Regions in the next thirty 
days, seeking the counsel of their Attorneys General on legal aspects and 
sending their respective comments to the Washington office for a majority 
stand with respect thereto. 


AIR COORDINATING COMMITTEE STATE-LOCAL PANEL 





This is a great step forward and a real achievement in bringing the 
states into the governmental policy making group of the country. It augurs 
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well for mutual respect, understanding and agreement between the federal, 
state, county and city governments, and terminal airport managements. 
It will be an excellent medium for constructive effort on the part of all 
governments rather than merely voicing criticisms and battling individual 
interests at called hearings or at special meetings in Washington or else- 
where. It was my good fortune to have assisted the NASAO in presenting 
the idea of a “Congress in Governmental Aviation” to the hearings before 
the President’s Air Policy Commission; the benefic results can now be 
accomplished only through hard and conscientious work in the ACC State- 
Local Panel. Your attention is called to the high position in the organiza- 
tional chart of the ACC in which the State-Local Panel has been placed, 
rather than being a sub-sub Committee of another Panel. The NASAO 
membership at large should inform its representation on the Panel of its 
views in the subjects of its agenda, so that recommendations made by the 
Panel to the Air Coordinating Committee will represent majority thinking. 


AVIATION LIABILITY AND INSURANCE 


Evidently, in the past few years aviation is looked upon by the general 
public as having assumed greater maturity, for the old view that an air- 
plane is a dangerous instrumentality per se and one for which it was 
absolutely liable in damages is vanishing. Those states which still have 
such a law on their books should seek legislation in 1949 to abolish it. 


Recently the Commissioners on Uniform State Laws have discussed re- 
viving and revising a 1936 Model Act on liability in order that definitive 
minimums and maximums of recoverable damages may be established uni- 
formly throughout the country. This was presented during the American 
Bar Association Annual Meeting at Seattle, September 6-8, 1948. The recom- 
mendation of the Committee on Aeronautical Law, chairmanned by Charles 
S. Rhyne, was to hold the draft for further study for another year, which 
is a salutary development. Mr. Joseph Adams, NASAO member in Wash- 
ington state, attended the meeting and assisted in the decision reached, in 
my stead, as I was in Washington, D. C. on Enforcement during the 
Seattle ABA meeting. 


Copies of the draft should be secured by NASAO members—studied,— 
legal advice secured thereon from their own state attorneys—and conclu- 
sions reached for a NASAO stand thereon to the Commissioners on Uni- 
form State Laws and to the ABA Committee on Aeronautical Law. It is my 
firm conviction that aviation generally should not be singled for special 
laws on liability, but that it should be governed by the general tort laws of 
the state similar to those applicable to any other vehicle or object which 
may cause damage in its use, with the defenses available in such other cases. 


Your attention is again called to probable introduction of laws in state 
legislatures during 1949 covering either financial responsibility of aircraft 
owners or mandatory insurance. The insurance people state that the for- 
mer is more desirable, although, unfortunately, neither will help much to 
lower insurance rates. There has been too much poor airport management 
and too many accidents, resulting in a load of claims which the companies 
feel must be spread in the higher rates. Everything we do in aviation 
dovetails into the many pieces of the mosaic. The state aviation agencies 
would do well to be prepared in advance for their recommendations to Legis- 
lative Committees on this question, for both greater public acceptance of the 
airplane and the financial survival of the aircraft owner are at stake. 


The ramified problems of state aviation agencies are pyramiding,—for 
in addition to the preceding subjects, we have been working on Zoning, on 
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Crop Dusting, on Air Marking, on Surplus Airports, on Airport Authorities, 
on international and ICAO matters, and on many other subjects. Each one 
of these activities has a surprising amount of legal involvements. More 
participation by each director in the workings of specialized committees, 
with submission of their respective views in the light of their state laws 
throughout the year, is needed to spread the load. In the past four years, 
I have seen such an increase in responsibilities and duties of state aviation 
agencies that one person, or a handful of persons cannot do justice toward 
the full problems. 


MADELINE C. DINU* 
General Counsel—NASAO 





* EpIToR’s NoTE—The pressure of her duties as Assistant Attorney General 
for the State of Michigan has compelled Miss Dinu to give up the post of 
General Counsel for NASAO. 
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Department Editor: Walter H. Wager * 
REVIEW OF FEDERAL AVIATION ACTIVITIES 


6 HE next depression may well be the acid test, not only of the soundness 

of the air transport industry, but of the wisdom of the Board’s adminis- 
tration of the Act. Unless the air transport industry can survive the next 
depression without the epidemic of receiverships and reorganizations which 
afflicted the railroad industry during the 1930’s, the Board will have failed 
to discharge its responsibilities.” So wrote the counsel of the Air Transport 
Association in the third quarter of 1948.1 

These were months in which the key word to carriers was “costs,” a pe- 
riod in which government and industry tried to work out some answers to 
the economic realities of increasing outlays for operations and a temporary 
levelling off of traffic. 

In connection with a decision to defer action on the request of United 
Airlines for an increase in the temporary rate of mail pay and the applica- 
tion of TWA for establishment of the current temporary rate as of March 14, 
1947 instead of January 1, 1948,? the CAB announced on August 10 that it 
had called a conference of the domestic certificated trunk lines for August 19 
to discuss “various problems relative to passenger fares and airline costs.” 


THE R.F.C. STuDY 

Two days later on August 12, the White House stepped into the picture 
with a statement that the President had held a morning conference with 
Chairman Harley Hise of the Reconstruction Finance Corporation, Chair- 
man Joseph J. O’Connell of the Board, and Director James V. Webb of the 
Bureau of the Budget to look into airline financing problems. Mr. Truman 
asked the R.F.C. to “study this matter for the purpose of placing before him 
at an early date an appraisal of the situation together with its reeommenda- 
tion. The President also requested the CAB and the Director of the Budget 
to assist the R.F.C. in this study.” 3 


CAB CARRIER CONFERENCE 


Then on August 19, ranking executives of 16 domestic scheduled trunk 
operators assembled in closed session in Washington with top CAB officials 





* Research Fellow, Northwestern University School of Law. 

1 See A.T.A. brief filed in Air Freight Case on August 19, 1948. 

* The CAB press release continues, “The Board indicated its unwillingness to 
alter, or adjust retroactively, the temporary mail rate at the present time. In 
announcing the deferral of these requests the Board noted the advent on Septem- 
ber 1 of air parcel post and the generally favorable earnings for May and June. 
In connection with the adequacy of all temporary mail rates the Board will con- 
tinue to follow the financial status of the carriers closely.” 

3 This seemed to meet with carrier approval, and on August 17 Chief of the 
R.F.C. Transportation Branch Morris Levinson was designated to direct the probe 
with the assistance of R. M. Seabury, head of the Air-Motor-Marine Section. Se- 
lig Altschul’s comments in the September 20, 1948 issue of AVIATION WEEK appear 
relevant: “Before the RFC can advance a loan to a certificated airline, CAB must 
state that such airline, ‘on the basis of present and prospective earnings, may be 
expected to meet its fixed charges without a reduction thereof through judicial 
reorganization.’ This requirement alone assures ‘prudent’ banking judgment on 
the part of the RFC. 

“The basic criterion in sound airline financing should be the ability of the car- 
rier to develop sustained earning power. Under such circumstances, an air car- 
rier may be expected to experience little if any difficulty in obtaining the necessary 
equipment, trust financing, or such other accommodations as may be required.” 
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for all day talks on significant economic issues. The following figures were 
among those released by the Board at that time as background data for the 
conference: 


TRENDS OF OPERATING EXPENSES, TOTAL OPERATING REVENUES AND NON-MAIL AND 
MAIL REVENUES OF DOMESTIC TRUNK LINE CARRIERS (MILLIONS OF DOLLARS) 


Total Total 
Operating Operating Non-Mail Mail 
Year Ended Expenses Revenues Revenues Revenues 
JUNC IGAGS occ cess scscens $236 $249 $225 $24 
September 1946 ......... 278 284 262 22 
December 1946 ......... 317 311 292 19 
Maren: 1947 os isccsccee 343 323 303 20 
GOROLTORT o.oi0ss0:s:c:sisiece- nae 359 337 316 21 
September 1947 ......... 366 346 323 23 
December 1947 .......... 373 852 329 23 
March 1948 ............ 378 362 338 24 
INDICES OF COSTS AND REVENUES PER UNIT OF TRAFFIC—DOMESTIC TRUNK LINES 
Operating Passenger Mail Deviation of 
Expenses Revenue per Revenue Revenue Yield 
per Revenue Passenger per Mail From Expense 
Year Ended Ton-Mile Mile Ton-Mile Passenger Mail 
June 30, 1946........ 100 100 100 0 0 
September 30, 1946...102 99 112 — 3 +10 
December 31, 1946....106 98 122 — 8 +16 
March 381, 1947...... 111 98 132 —13 “ou 
June 30, 1947........ 113 100 139 —13 +26 
September 30, 1947...115 103 147 —12 +382 
December 31, 1947....117 107 145 —10 +28 
March 31, 1948...... 120 111 151 —9 +381 


COMPARATIVE UNIT Costs OF AIR CARRIERS IN RELATION TO SIzE—DOMESTIC 
TRUNK LINES IN YEAR ENDED MARCH 31, 1948 


Operating Operating 

Revenue Expense Available Expense 

Ton-Miles Per Revenue Ton-Miles Per Available 

(Millions) Ton-Mile (Millions) Ton-Mile 
American Airlines ....156 52.43 259 31.50 
BRYON sx: 6vere:ccciscessss.0.6:6 21 58.16 38 32.64 
Chicago & Southern... 12 62.30 24 31.41 
Colonial o.6.sc0:sc0:0s:008 4 89.74 6 58.27 
Continental ......... 6 72.30 12 35.53 
MDGIG oii sroverscaxcisiarevsioaie 21 57.10 46 26.49 
Eastern Air Lines....106 50.04 207 25.77 
WNGERINGY 5h tax sceceras <cciscccsire:s 3 71.15 5 44.63 
Mid-Continent ....... 9 65.80 15 38.83 
INAUOBAL. 60.6:0:0:6.0:010.8:0'6 15 68.00 37 26.56 
Northeast ........... 6 95.76 11 51.17 
Northwest Airlines... 38 57.33 63 34.09 
Pennsylvania - Central 33 62.57 66 31.38 
Transcontinental & 

Western .......... 104 54.46 164 34.48 

United Air Lines..... 139 51.10 229 80.95 
Western Air Lines.... 16 62.46 29 35.35 


Problems of financing and second-class air transport were omitted by mu- 
tual agreement, and most of the discussion was devoted to the advisability of 
increasing passenger fares 10% and its effect on total revenue receipts. In 
addition, plans for “promotional” tariffs and advantages of charging for in- 
flight meals to passengers were considered. The Board was given first-hand 
information from the airline presidents as to their individual financial prob- 
lems and a variety of conflicting recommendations were made as to the best 
manner of increasing non-mail revenue. At the close of the meeting, Mr. 
O’Connell recommended that the “Big Five” airlines voluntarily increase all 
fares 10% and other carriers increase their fares to this level on competing 
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services. When one large carrier refused to increase fares on its premium 
DC-6 service, the CAB Chairman, after meeting with the representatives of 
the “Big Five,” announced on August 29, a stalemate, and that the Board 
would not compel a raise in fare. 


Then it was announced that load factors for the 16 domestic trunk opera- 
tors had declined from 67.4% in the first half of 1947 to 59.7% during the 
initial 6 months of 1948, with the loss being attributed to a slight fall in pas- 
senger traffic and the addition of 398,000,000 seat miles offered on new air- 
craft. Reports filed with the Board registered a scant 1% decrease in the 
number of persons moved. 


BOARD FIGURES ON FINANCING 


Meanwhile the R.F.C. study went ahead quietly,* being aided somewhat 
by the publication in mid-August of the CAB Analyses Division’s useful re- 
port on “Comparative Costs of Air Carrier Capital.” Revised through 
December 31, 1947, this standard reference work supplied the following 
data: 


EQUIPMENT MorTGAGE LOANS TO DOMESTIC AIR CARRIERS 


Number 
of Average rate 

Year loans Amount of interest* 
BRD widows wroteseere oaeome 1 $3,136,664 4.00% 
BUMS ES phic is shang eras waptersanaausareierete 2 1,299,600 5.05 
BI oslo hel ang eosoacde-ailevdie snare reioee 6 1,090,968 5.08 
PIPER I aia verb ohersrs Ike ontendie sna oo Biers 4 132,263 4.90 
SPO o se oe hissed esmeeee 12 1,912,190 4.01 
BO a oriasesists san aren teeter en 20 4,985,670 3.03 
BRN pois a adie sis. 0h oheeaeeeae eee a7 2,854,400 3.09 
ORR as aiatsteviasotaneR Uceseaye wmaelote 2 253,812 2.81 
DEM as owe crkteeiaanaeicke ae taser 1 170,627 2.50 
|| Pes ope: Sa ae eee 6 2,987,478 2.26 
BONS er ertria ca caidca sateon teen nls SN asareiete 10 7,408,735 2.44 
BRI Tbs So cassava oho a7acs ib ah sats aioe imieievasercia 4 7,190,480 3.11 


* Weighted by amount of loans. 


PROCEEDS AND COST OF FLOTATION FOR PREFERRED STOCK ISSUES OF DOMESTIC AIR 


CARRIERS 
Avg. Flotation cost—% gross proceeds 
Number Gross sizeoj Und'writers Other 

Year of issues proceeds issue spread expenses Total 
Total* 8 $78,103,510 $ 9,762,939 2.92 0.5 3.5 
1936 1 50,000 350,000 14.93 5.41 20.34 
1938 1 98,010 98,010 18.38 5.07 23.45 
1940 ul 5,250,000 5,250,000 2.86 0.61 3.47 
1941 1 1,875,000 1,875,000 9.00 1.50 10.50 
1943 1 10,503,200 10,503,200 2.16 0.95 3.11 
1946 1 40,800,000 40,800,000 1.96 0.26 2.22 
1947 2 19,227,300 9,613,650 4.51 0.88 5.39 


* Excludes preferred stock issue of Continental Air Lines, Inc., 
which was privately sold to the Phillips Petroleum Company. 





4 On September 9, some idea of the scope of the RFC analysis was revealed 
when the CAB released the text of a comprehensive questionnaire which had been 
circulated among the carriers asking them to set forth their equipment financing 
problems for the next 18 months. A day later the Directors of the A.T.A. author- 
ized general distribution of comparative financial and operating statistics, mate- 
rial previously available only to ATA and IATA members. (These figures may 
be procured from the Airline Finance and Accounting Conference, 1107—16th St., 
N. W., Washington 6, D. C., for $300 a year.) 
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PROCEEDS AND COST OF FLOTATION FOR COMMON STOCK ISSUES OF DOMESTIC AIR 


CARRIERS 
Avg. Flotation cost—% gross proceeds 
Number Gross sizeof Und’writers Other 
Year of issues proceeds issue spread expenses Total 
Total* 25 $48,816,297 $1,952,652 7.86 1.46 9.82 
1936 2 6,848,407 3,424,204 3.61 2.77 6.38 
1938 1 98,956 1956 15.20 2.69 17.89 
1940 7 7,094,088 1,013,441 9.90 1.72 11.62 
1941 2 1,155,327 577,664 16.62 2.52 19.14 
1943 eee 7,250,000 2,416,667 10.99 0.98 11.98 
1944 3 3,802,063 1,267,354 9.33 1.90 11.24 
1945 2 6,421,976 3,210,988 6.02 0.75 6.77 
1946 3 12,332,980 4,110,993 5.68 1.02 6.70 
1947 2 3,812,500 1,906,250 11.54 1.42 12.97 


* Excludes stock offerings which, by virtue of special circumstances 
attending the offering, are not comparable on a cost basis. These had 
gross proceeds of $9,320,112, of which an average of 4.25% was cost of 
flotation. 


ACC DEVELOPMENTS 


On August 24 Executive Order 9990 named the Treasury Department to 
membership on the Air Coordinating Committee. Treasury interest is con- 
nected with the ICAO joint support program as well as the Coast Guard 
operation of North Atlantic weather ships. 


THE FLORIDA FEEDER DECISION 


September 1 saw the CAB deny applications of Florida Airways, Inc., to 
extend its route to 15 additional cities in Florida and its existing temporary 
certificate which expires March 28, 1949 for another 5 years.5 The cost fac- 
tor appears to have been decisive. The Board analyzed the applicant’s opera- 
tions from January 10, 1947 to May 31, 1948 and found that the total cost to 
the government in the form of mail pay will exceed $707,000 or $58.81 per 
passenger, as compared with an average cost to travelers of $7.10. Con- 
cluded the CAB: 


“We fully realize that this decision places the applicant in an unen- 
viable position and we do not mean to imply herein that the apparent 
failure of the experiment is due to want of diligence on its part. Nor do 
we lack faith in the function of local and feeder air service when estab- 
lished in an area characterized by terrain and geographical conditions 
which impede efficient surface transportation between communities of 
substantial size and consequently create a need for air service. We were 
willing to associate with the airline in a joint venture to test the efficacy 
of local and feeder air service in Florida with full recognition of the lim- 
ited possibilities of success. As we approach the expiration date of our 
commitment and view the fruits thereof, we are obliged to face the reali- 
ties. In our judgment, the dictates of a sound development of air trans- 
portation militate against continued experimentation with public funds in 


5 Additional Service to Florida Case, 8 CAB — (Serial E-1902, September 1, 





6 The other feeder certificates have the following expiration dates: Air Com- 
muting (nonoperative), Nov. 7, 1950; Arizona Airways (nonoperative), June 29, 
1951; Central Airlines (nonoperative), May 14, 1950; Challenger Airlines, March 
31, 1949; Chesapeake Airways, Oct. 1, 1948; Empire Air Lines, Sept. 28, 1949; 
Iowa Airplane Co. (nonoperative), June 29, 1951; Island Air Ferries (nonopera- 
tive), Aug. 15, 1951; Los Angeles Airways, Oct. 1, 1950; Monarch Air Lines, 
March 31, 1949; Parks Air Lines (nonoperative), March 31, 1951; Piedmont Air- 
lines, Dec. 12, 1950; Pioneer Air Lines, Nov. 14, 1949; Robinson Aviation (nonop- 
erative), June 28, 1951; Southwest Airways, Nov. 22, 1949; Trans-Texas Airways, 
May 14, 1950; Roscoe Turner Aeronautical Corp. (nonoperative), Feb. 6, 1951; 
West Coast Airlines, Nov. 22, 1949; E. W. Wiggins Airways (nonoperative), Dec. 
18, 1949; Wisconsin Central, Oct. 3, 1950; Yellow Cab Co. of Cleveland (nonopera- 
tive), March 8, 1951. 
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this area without more positive assurance that the proposed service would 
be responsive to a vigorous public need and that it could eventually be 
operated at a reasonable cost to the Government commensurate with the 


service used.” 


This decision was hardly encouraging to some of the other feeder * opera- 
tors having difficulty in developing good load factors, and trunk line repre- 
sentatives in Washington anticipated increased efforts to organize popular 
and political support for the Board to continue its “experiment” in local serv- 


ices. 
THE FREIGHT FORWARDER DECISION 


Prospects for increased revenues from the penetration of the cargo mar- 
ket by the scheduled carriers were somewhat confused by the Board’s Sep- 
tember 8 opinion letting forwarders into the field of air transport under a 5 
year exemption order authorizing letters of registration. This 3-1 decision § 
in the Air Freight Forwarder Case had a cool reception from the scheduled 
airlines who remained unconvinced that it would have a favorable economic 
impact, despite the CAB view that this “sort of diversion will take nothing 
from the industry as a whole and its possibility will be a compelling incen- 
tive for each carrier to render service fully adequate to the needs of this 


shipping public.” 


Some 54 freight forwarders were initially approved, but on October 25 
attorneys representing 15 domestic airlines filed petition in the Seventh Cir- 
cuit Court of Appeals in Chicago for judicial stay of the decision. It was al- 
leged that (1) forwarders will ship via carriers having rate spreads, and the 
airlines, which generally have no spreads, would be forced to provide them or 
lose business; (2) inauguration of forwarder operations would cause a large 
reduction in airline revenues which could not be recouped if the Court re- 
verses the Board; (8) non-certificated cargo lines would be in a position to 
cater to forwarders; (4) consolidation of shipments would cost the airlines 
freight revenue; (5) consolidation of shipments would waste space and load 
capacity, intensify congestion which now exists at the close of business days, 
and would require scheduling of additional aircraft and employment of addi- 
tional personnel over what would be required if consolidation is not permit- 
ted; (6) operation of a number of middlemen would impair carrier-shipper 
relationships built up at great expense in time and effort; (7) diversion of 
business from contract cartage operators by forwarders would raise airline 
handling costs; and (8) failure to stay may encourage public investment in 
businesses which may later be lost through economic reasons or by legal ac- 
tion if the decision is reversed. 


THE NATIONAL DISMEMBERMENT 


An unprecedented action on September 28 saw the CAB institute a pro- 
ceeding ® to consider the dismemberment of National Airlines and the parcel- 
ling out of that carrier’s major routes and equipment to Pan American, 
Eastern, Delta, and/or other appropriate operators. It was announced that a 
pre-hearing conference would take place on December 1. 


The order cited as authority the entire Civil Aeronautics Act of 1938 and 
particularly sections 205(a) and 1002(b). Since then, the Board has stated 





7 Legal means are probably open to Florida Airways to prolong the life of its 
certificate somewhat. It may be that Section 9(b) of the Administrative Proce- 
— Act, which provides for continuance of a temporary certificate, will be uti- 
ized. 

8 Air Freight Forwarder Case, CAB Docket 681 et al. 

® CAB Docket 3500, Order E-2025. 
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it did not claim that it has the power to transfer the certificates and property 
involved but merely that it is in the public interest to investigate the ques- 
tion. The possible impact of such action upon air carrier securities has been 
analyzed by top executives of a number of lines, and the industry has not 
committed itself on the overall merits of this proceeding. 


AIRLINE EFFORTS 


a 


Concerned lest the rising rates diminish passenger traffic, ATA Execu- 
tive Vice President Robert Ramspeck called a meeting in Washington of 
transportation leaders during the 38rd week of September to plan for pres- 
sure to repeal the irksome 15% tax on passengers and 8% levy on carriage of 
property. The elimination of this war excise, which brought the U.S. Treas- 
ury $519,000,000 in 1947, would more than compensate the public for the in- 
creases and also decrease carrier accounting expense. 


Both the Board and the industry continued to show the keenest interest 
in every possibility of reducing costs. Eastern Air Lines’ semi-annual staff 
conference to assure the most efficient operation was held in Miami starting 
September 20, with 8 CAB members and 7 high staff advisors attending at 
Captain E. V. Rickenbacker’s suggestion. He told the 300 Eastern execu- 
tives and the special guests that the purpose was to improve “the efficiency 
and economy of our operations, plan for better performance, and aim at in- 
creased revenues and the lowering of our costs.” 


All during this time, the scheduled operators were continuing to alter and 
adjust their passenger rates in efforts to increase total dollar revenues. Gen- 
erally, rates went up 10 percent, but the effects of the rise were partially viti- 
ated by special plans such as half-fares for wives and children who might 
accompany travelers in the early part of the week, reductions on round-trips, 
etc. Capitol Airlines made the most progress towards penetration of a great 
untapped traffic potential by initiating reduced fare night service between 
New York and Chicago in a coach type of operation. This was authorized by 
the Board despite the objections of competing lines, and it is being watched 
with considerable interest. 


Other branches of the federal government concerned with aviation were 
also looking into the matter of expenditures.1° Having examined the wide- 
spread and varied operations of his staff, Civil Aeronautics Administrator 
Delos W. Rentzel reorganized the structure of the CAA in an expected 
effort to eliminate duplication of effort, consolidate functions, and reduce 
personnel. Among the major objectives of this carefully planned program 
was the reduction of costs. 


Despite the gravity of carrier finances, government and industry alike 
appeared to agree that there was little time for pessimism. Working 
separately and together, they painstakingly examined and reexamined the 
involved problem of costs as the Winter of 1948 approached. 

W. H. W. 





10 Qn September 18, the Department of the Air Force threw further light 
upon its work on cost control. It announced that “... when modern business man- 
agement was first considered for the Air Force, the need for cost control was 
apparent, but the method of application was not so evident . . . comparison on a 
functional basis is valid for the majority of Air Force Activities ... It should be 
stressed, however, that cost control in the Air Force is not primarily an account- 
ing system, but a reporting system...” This selection is from “THE AIR FORCE 
APPROACH TO CosT CONTROL,” a special report issued as Supplement No. 3 to the 
Air Force Day Kit distributed by USAF Public Information Office. 
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1948 REPORT OF AMERICAN BAR ASSOCIATION COMMITTEE ON 
AERONAUTICAL LAW 


The past year has been one of unusual development in the field of aero- 
nautical law. An accumulation of court decisions growing out of the War 
and the general expansion of civil aviation have been decided by the courts 
on many new and novel questions. New legislation and new international 
agreements have been drafted and adopted. The President’s Air Policy 
Commission? and the Congressional Aviation Policy Board ? have both re- 
leased reports of great value and significance to the aviation industry. 
These reports will have a tremendous effect on the law in this field. 


TorT LIABILITY 


A. International Air Transportation. 

Your Committee has communicated to the Legal Committee of ICAO the 
recommendation adopted by the House of Delegates at the 1947 Convention 
urging consideration of an increase in the present presumptive liability limi- 
tation of $8,291.87 on damages for death or personal injury in international 
air transportation. Active consideration of this amendment and various 
other modifications of the Warsaw Convention is now being undertaken by 
the Legal Committee of ICAO. The United States Representatives to this 
Committee are the General Counsels of the Air Transport Association, CAB, 
and CAA.® Your Committee believes that since the Air Transport Associa- 
tion is opposed to modification of the Warsaw Convention and since the CAB 
and CAA are both required by statute to foster the air transport industry, 
and likely to be too greatly influenced by the industry’s views on this subject, 
a broader and more representative group should be chosen to represent the 
United States in the consideration of this important matter. 

The past year witnessed the first instance in which any court has allowed 
a jury to determine whether the Warsaw Convention limitation of $8,291.87 
was avoided by an air carrier’s “willful misconduct.” The case resulted in a 
finding of “willful misconduct” and a verdict of $25,000 for personal injuries 
occurring in a crash while the plaintiff was on a flight from Washington, 
D. C., to Mexico City. The case is that of Ulen v. American Airlines, 1948 
U.S. Av. R. 161, which was submitted to a jury by Justice Bailey of the U.S. 
District Court for the District of Columbia, on April 20, 1948, under a 
charge that the jury could find willful misconduct “if the carrier, or its em- 
ployees or agents, wilfully performed any act with the knowledge that per- 
formance of that act was likely to result in injury to a passenger, or they 
performed that act with reckless and wanton disregard of its probable conse- 
quences.” The willful misconduct in this case was alleged violations of cer- 
tain safety regulations prohibiting flights within 1,000 feet of obstructions, 
and the Court on this phase of the case charged as follows: “Now, the mere 
violation of these, of one or more of these rules or regulations, even if inten- 
tional, would not necessarily constitute wilful misconduct, but if the viola- 
tion was intentional with knowledge that the violation was likely to cause 
injury to a passenger, then that would be wilful misconduct, and, likewise, if 
it was done with a wanton and reckless disregard of the consequences.” 


The case is being appealed and should result in the first authoritative 
interpretation of this very important convention by an appellate court. 

In an interesting ruling the New York Supreme Court of New York 
County on May 6, 1947, held in the case of Sheldon v. Pan-American Air- 





1 See 15 J. Air L. & C. 69 (1948). 

2See 15 J. Air L. & C. 217 (1948). Summary of reports has been omitted. 

3 For subsequent non-governmental appointees see 15 J. Air L. & C. 323 
(1948). 
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ways, Inc., 2 Avi. 14,566, that a provision in the ticket of Pan-American Air- 
ways requiring written claim for damages within 30 days of injury was 
consistent with the terms of the Warsaw Convention, and would not be 
stricken as a defense. 


The Rome Convention, dealing with liability of air carriers for damage 
on the surface, the Brussels Protocol dealing with insurance, and the Draft 
Collisions Convention are on the working program of the ICAO Legal Com- 
mittee. A subcommittee has been appointed to make a study of the basic 
documents involved. Work is actively going forward in this subcommittee. 


B. Domestic Accidents. 


Your Committee has been giving consideration to the whole subject of 
aviation accident liability as outlined in its report of last year. Four mem- 
bers of your Committee attended a meeting of the Committee on Uniform 
Aeronautical Code of the Commissioners on Uniform State Laws held in 
Washington, D. C., on May 21, 1948, at which proposals for reviving the 
Commissioners’ proposed Uniform Aeronautical Code were discussed. No 
conclusions have yet been announced as to the advisability of such revival. 


Your Committee has not yet completed its study of this very important 
subject of tort liability. The investigation made so far reveals that there 
are many important and difficult questions involved in attempting to draft 
either Federal or state legislation. These proposals must be fully explored 
before the Committee will be in a position to make recommendations for ac- 
tion by the Association. 


LEGAL COMMITTEE OF ICAO 


The Legal Committee of ICAO was organized at its first meeting held in 
Brussels in September, 1947. The Committee is, in effect, the successor to 
CITEJA (formed in 1926), which has gone out of existence. The Commit- 
tee is organized within the framework of ICAO, but it is not the legal ad- 
viser of ICAO and it seems to be the plan that it shall render no legal 
opinions. Its principal function is to develop and, from time to time, review 
certain international conventions. It is not yet clear how inclusive this 
assignment will be. For example, there has been no disposition to ask this 
Committee to take jurisdiction of the development of the Multilateral Con- 
vention on International Air Transport which has met with so much diffi- 
culty. That is probably because the issues are primarily economic and 
political rather than legal in nature. In practice, it seems probable that the 
Legal Committee of ICAO will receive its assignments from the Council of 
ICAO and that such assignments will be made where the legal issues are not 
overshadowed in importance by other international issues calling for direct 
participation by the high policy makers of governments. 


DRAFT CONVENTION CONCERNING THE INTERNATIONAL RECOGNITION OF 
RIGHTS IN AIRCRAFT 


In 1931 CITEJA first produced a draft convention relating to mortgages 
and other secured interests. Not much further progress was made until re- 
cently. With the extraordinary stimulus to international air transport oper- 
ations growing out of the recent war, the matter has been reactivated. It 
has received much attention since 1944. It has reached a stage of develop- 
ment where a draft convention is on the agenda of the Second Assembly of 
ICAO, to be held in Geneva in June 1948, for finalization and opening for 
signature.* 





4This multilateral convention was accepted and signed at Geneva, June 19, 
1948. For text, see 15 J. Air L. & C. 348 (1948). 
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This draft convention represents the culmination of an enormous amount 
of effort to achieve a workable convention. In effect, it provides for the pro- 
tection of title to aircraft and of various liens thereon, if properly recorded 
under the terms of the convention, insofar as it has been possible to achieve 
agreement. This convention (which will of course be a treaty) will be of 
great value to the owners, and to those interested in the financing, of air- 
craft used internationally. It contains provisions designed to protect inno- 
cent third parties on the ground who suffer damage resulting from operation 
of such aircraft on international flights. 


PROPOSED AMENDMENT TO THE CONVENTION ON INTERNATIONAL CIVIL 
AVIATION 


This is the Convention under which ICAO is constituted. The most 
interesting proposal in respect to the amendment of this Convention relates 
to Article 94 thereof. That Article provides that: 


“(a) Any proposed amendment to this Convention must be ap- 
proved by a two-thirds vote of the Assembly and shall then come into 
force in respect of States which have ratified such amendment when rati- 
fied by the number of contracting States specified by the Assembly. The 
number so specified shall not be less than two-thirds of the total number 
of contracting States. 

“(b) If in its opinion the amendment is of such a nature as to jus- 
tify this course, the Assembly in its resolution recommending adoption 
may provide that any State which has not ratified within a specified pe- 
riod after the amendment has come into force shall thereupon cease to be 
a member of the Organization and a party to the Convention.” 


A proposal for the amendment of this Article which, while it may not have 
the support of the United States Government, has been advanced by some 
advocates as a more favorable means of amending the Convention raises 
interesting legal questions from the point of view of the United States Con- 
stitutional lawyer. It proposes to divide all amendments into two classes: 
first, those relating to procedural matters; and second, those where a new 
substantive burden is proposed to be added or an existing substantive benefit 
taken away. In the case of procedural amendments, a vote of the Assembly 
itself (presumably two-thirds) would be sufficient. In the case of a substan- 
tive amendment, ratification would be required. If there should be a dispute 
as to whether or not it is procedural or substantive, an appeal on that matter 
could be taken to the International Court of Justice. 


At the time this report is being written, it is not clear as to whether or 
not this type of amendment is apt to be adopted at the forthcoming Second 
Convention of ICAO to be held in Geneva in June.5 If it should be adopted, 
the question would arise as to the Constitutional power of the Senate to 
make future amendments to the Convention binding as a part of the treaty, 
even if procedural in nature only, when the specific provision will not have 
been ratified by the Senate. As our international position as a leading aero- 
nautical power grows, it is important that we have a workable convention. 
Will principles of Constitutional law permit that result without amendment 
of the Constitution? 


INTERNATIONAL AIR TRANSPORT AGREEMENTS 


Beginning with the Chicago International Civil Aviation Conference held 
in 1944, repeated attempts were made to secure international agreement to a 
Convention regulating the inauguration and operation of international air 





5 The Second ICAO Assembly in June 1948 resolved to take no plenary action 
on Article 94 at that time, and two more draft amendments were prepared at 
the meeting of the ICAO Legal Committee. 
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routes. None of these efforts to date have been successful. In the mean- 
time, the United States has entered into bilateral agreements with foreign 
nations authorizing the operation by United States airlines of routes all over 
the world. The United States is a party to 36 bilateral agreements with for- 
eign countries, providing for the operation of international airline opera- 
tions. 


The culmination of efforts to establish an international convention pro- 
viding for the establishment and operation of international air routes, in lieu 
of the present arrangement of providing for such routes by bilateral agree- 
ments, took place at a special conference called under the auspices of ICAO 
and which was held in Geneva in the fall of 1947. This conference reached 
no agreement. In that respect, it had the same experience as the First In- 
terim Assembly of the Provisional International Civil Aviation Organization 
(PICAO) held in Montreal, Canada, in the late spring of 1946 and as the 
First Assembly of the International Civil Aviation Organization (ICAO) 
held at the same place in the late spring of 1947. Although the conclusions 
of the Geneva Conference are being circulated to Member States for com- 
ment, it seems a safe observation that pending the accumulation of more 
operating experience and the passage of time during which additional per- 
spective can be achieved, it is unlikely that additional conferences will be 
called to consider further a convention on this subject. 


FACILITATION OF INTERNATIONAL TRAVEL 


The United States Government in various ways has been endeavoring to 
facilitate travel, particularly air travel;® a special division of ICAO has sub- 
mitted to Member States standards and recommended practices for the elimi- 
nation of unnecessary barriers to travel; and many private organizations in 
the United States, including particularly The Committee for World Travel, 
Inc., representing various industries and travel service companies, have been 
active in efforts to eliminate unnecessary barriers to international travel. 


Travel to and from foreign lands has been given two added incentives re- 
cently. Although they benefit all travellers from the United States, they will 
surely be of interest to those using air transportation. In 1947 the 15% 
transportation tax upon tickets sold in the United States for travel to and 
from any foreign continent was repealed; and in May 1948 the duty free 
allowance for goods purchased abroad by returning American residents 
which, since 1894, has been $100, was increased by an additional $300, al- 
though the time period within which these exemptions can be taken differ. 
The $100 exemption can be taken every 30 days provided the resident in . 
question stays out of the country for 48 hours. The $300 additional exemp- 
tion can be taken once every six months provided such resident stays out of 
the country 12 days.’ 


HELICOPTERS 


The law, in adapting its principles to new conditions, is now beginning 
the process of adjustment to meet the special needs of an entirely new type 
of vehicle—the helicopter. The helicopter has the extraordinary ability to 
ascend and descend vertically; to proceed in any direction; to travel at any 
desired forward speed up to its maximum just as an automobile can do; to 
land and take off in a very small area (including roof tops, if properly 
stressed) without the use of runways, and to operate as a low-flying, slow- 
flying vehicle which need not generally be in the fixed-wing airplane traffic 





‘6 There is a very active Facilitation Subcommittee within the ACC organi- 
zation, under chairmanship of Assistant-Secretary of Commerce John R. Alison. 
719 USCA §1201, par. 1798. : 
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pattern. Because of these operating characteristics, entirely new in experi- 
ence, the law is called upon to adjust itself to the requirements of this 
remarkable vehicle. In the early period of this adjustment, the indicated 
need is to free the helicopter from certain laws and regulations designed for 
application to conventional fixed-wing type aircraft but not to helicopters. 


On October 8, 1947, the Federal Government recognized this requirement 
when amendments to the Air Traffic Rules of the Civil Air Regulations, 
promulgated by the CAB with the approval of the Administration of Civil 
Aeronautics, became effective. Sections 60.107 and 60.201 of these rules ex- 
cept helicopters from certain minimum altitude and visibility requirements. 


Alert states and municipalities are re-examining their laws and regula- 
tions with a similar view to opening the field of operations to helicopters 
where some existing legal limitation prevents that result. 


The helicopter, being adaptable to mass production methods, promises to 
be one of the most serviceable vehicles ever invented. It presents, therefore, 
in such regulation as experience shows to be required, both the need for 
widespread general uniformity and the need for ready adjustment in some 
detailed respects to special state and local conditions. This will call for a 
high level of workable cooperation between the federal-state-municipal legal 
systems. 


USE OF CAB INFORMATION IN ACCIDENT CASES 


On September 26, 1947, Judge Vincent L. Leibell of the U.S. District 
Court for the Southern District of New York in the case of Ritts v. Ameri- 
can Overseas Airlines, made a ruling which will be of interest to all lawyers 
engaged in trial of aviation accident cases. The ruling was that the prohibi- 
tion contained in Section 701(e) of the Civil Aeronautics Act of 1938 
against admission in evidence of reports of the Civil Aeronautics Board 
relating to any accident does not bar the use of the testimony of a witness 
examined by the Board on cross-examination to impeach the witness. 


* PROPELLER ACCIDENT 


In Cape Charles Flying Service v. Nottingham, 2 Avi. 14,625, the Vir- 
ginia Supreme Court on April 26, 1948, affirmed a judgment on a $20,000 
verdict for personal injuries sustained when plaintiff was struck by the pro- 
peller of an airplane. The Court found that all questions of negligence and 
contributory negligence had been proper matters for submission to the jury, 
and refused to disturb the award of damages. 


AVIATION EXCLUSION CLAUSES 


In Faron Vv. Penn Mutual Life Insurance Company, 2 Avi. 14,622, the U.S. 
District Court for the Western District of Pennsylvania on April 21, 1948, 
held that where insured was killed in the crash of a regularly scheduled air- 
craft while travelling as a fare paying passenger that a policy excluding 
double indemnity if death resulted from “aeronautic casualty” did not pre- 
vent recovery of such indemnity by the beneficiary. In the same case an- 
other policy excluding double indemnity if death resulted from “service, 
travel or flight in or contact with any species of aircraft” was held to pre- 
vent such recovery. 


In the case of Onstead v. State Mutual Life Insurance Company, 2 Avi. 
14,610, an aviation exclusion rider limiting liability to the amount of the re- 
serve where death resulted “from being in or on, or operating or handling, 
whether as a passenger or otherwise, any kind of aircraft,’”’ was held void. 
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The Supreme Court of Minnesota on April 9, 1948, said that Minnesota stat- 
utes rendered such a clause unenforceable. 


In Provident Life and Accident Insurance Co. v. Anderson, 2 Avi. 14,578, 
the U.S. Circuit Court of Appeals for the Fourth Circuit on March 8, 1948, 
held that the beneficiary of a pilot killed in the crash of a private airplane 
could not recover where the exclusion clause in his insurance policy excepted 
death as a result of “operating or riding in any kind of aircraft, except as a 
fare-paying passenger.” The Court held the language of the exclusion 
clause to be unambiguous. 


In King v. Order of United Commercial Travellers of America, 2 Avi. 
14,557, the Supreme Court of the United States on March 8, 1948, affirmed a 
decision of the Fourth Circuit Court of Appeals that a clause excluding 
death from “participation ... in aviation” barred recovery for the death of a 
flight observer in a Civil Air Patrol plane who drowned after the plane made 
an emergency landing in the ocean off the North Carolina coast after the ob- 
server had left the plane and was attempting to stay afloat by use of a life 
jacket. 


In the case of Conway v. Life Insurance Company of Virginia, 2 Avi. 
14,497, the Ohio Supreme Court on December 10, 1947, held that the benefi- 
ciary of an insured who was killed while serving as a bomber pilot during 
the war when his plane crashed into the sea could recover the full amount of 
the policy although there was an aviation exclusion clause excepting civil 
aviation risks. The Court ruled that the exemption applicable to civil avia- 
tion risks would not be construed to include military aviation risk in time of 
war unless clearly so expressed. The Supreme Court of Kansas on June 6, 
1947, in the case of Knouse v. Equitable Life Insurance Company of Iowa, 2 
Avi. 14,484, rendered a decision which is directly contrary to the Conway 
decision. 


AIR CARRIER DOING BUSINESS IN STATE 


In Barr v. Eastern Airlines, 2 Avi. 14,621, the United States District 
Court for the Western District of Pennsylvania on April 15, 1948, held that 
an air carrier which maintains an office to solicit the sale of tickets in a prin- 
cipal city of a state, is listed in the telephone directory and has employees at 
the airport near that city who assist in operating 20 flights per day from the 
airport is doing business in the state insofar as questions of venue and serv- 
ice of process are concerned. 


REs IPSA LOQUITUR 


On April 14, 1948, the U.S. District Court for the District of Columbia, 
in Smith v. Pennsylvania Central Airlines, Inc., 2 Avi. 14,618, held that the 
doctrine of res ipsa loquitur applies to an action to recover damages for the 
wrongful death of passengers killed in the wreck of a transport airplane 
operated as a common carrier. 


RECORDING OF AIRCRAFT CONVEYANCES 


In a ease of first impression the U.S. District Court for the District of 
New Jersey on March 19, 1948, In the Matter of Veterans’ Air Express Co., 
2 Avi. 14,602, held that the regulatory provision of recordation of aircraft 
conveyances of the Civil Aeronautics Act are valid and that a lien granted 
under such recordation is senior to any claim established under a state recor- 
dation law affecting the same aircraft. 


WORKMEN’S COMPENSATION 


A pilot employed by Pennsylvania Central Airlines was killed in Alabama 
while in the performance of his duties. His contract of employment pro- 
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vided that all rights and obligations of the parties should be governed by the 
Statutes of Pennsylvania, and an action for damages against the air carrier 
was met with a defense that it was excluded by the provisions of the Penn- 
sylvania Workmen’s Compensation Act. A lower court decision upheld this 
defense but on appeal this decision was reversed even though the greater 
portion of the pilot’s flying service was over the State of Pennsylvania, and 
every flight required one stop in the state. The Appellate Court held that 
the pilot was not a “Pennsylvania employee” within the meaning of that 
State’s workmen’s compensation act. Duskin v. Pennsylvania Central Air- 
lines, 2 Avi. 14,594 (C.C.A. 6th, Apr. 14, 1948). 


AIRPORTS AS NUISANCES 


The case of Crew v. Gallagher, which was discussed in the Report of this 
Committee last year, was reversed by the Supreme Court of Pennsylvania on 
March 25, 1948 (2 Avi. 14,587). The Court held that plaintiffs, who had ob- 
tained a permanent injunction from the lower court against the operation of 
the airport on the ground that it would be a nuisance, had not sustained 
their burden of proof in that they had not shown any actual damage to their 
property or its use and they had not proved any material discomfort. 


In the case of Antonik v. Chamberlin, discussed in the report of this 
Committee last year, the Ohio Court of Appeals on December 23, 1947 (2 Avi. 
14,500), held that the lower court was in error in granting an injunction to 
restrain the development of an airport near Akron, Ohio. The appellate 
court held that it must weigh the conflicting interests of the parties and rec- 
ognize the public policy of the present generation to promote aviation and 
that the damages resulting from the future construction and operation of the 
airport would be so speculative as to be incapable of definite ascertainment 
because no one could know in what manner the airport would be operated 
and what damages, if any, would result from its operation. 


In accord with the Antonik and Crew cases above, see Oechsle v. Ruhl, 2 
Avi. 14,418 (New Jersey Chancery, August 18, 1947). 


AIRLINE TARIFFS 


In the case of Lichten v. Eastern Air Lines, 2 Avi. 14,585, the U.S. Dis- 
trict Court for the Southern District of New York on March 24, 1948, held 
that tariffs filed with the Civil Aeronautics Board cannot be considered rules 
or regulations of a public board or agency so as to be included in matters 
appropriate for judicial notice under the Civil Practice Act of New York. 
In the particular case the tariff was offered as a partial defense to a claim of 
$3,000 for certain jewelry missing from baggage of a passenger. The tariff 
limited recovery to $100. 


PRESIDENTIAL APPROVAL OF CAB DECISIONS 


On February 9, 1948, the Supreme Court of the United States in the case 
of Chicago and Southern Airlines v. Waterman Steamship Corp., 333 U.S. 
103 (1948), held that an order of the CAB which had been approved by the 
President as required by the Civil Aeronautics Act was not judicially rever- 
sible because such an order embodies presidential discretion as to political 
matters beyond the competence of the courts to adjudicate. 


FEDERAL LEGISLATION 


In its February, 1948, report to the House of Delegates, your Committee 
reviewed in detail all proposed Federal legislation pending in the Congress. 
Your Committee can now report that no significant Federal legislation has 
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been finally adopted by the Congress. While this report is being written be- 
fore the proposed adjournment of the present Congress, it is not contem- 
plated that any aviation legislation will be finally enacted under present 
plans of the Congress. More than 20 bills have been introduced to imple- 
ment the recommendations contained in the report of the Congressional 
Aviation Policy Commission.’ It is not believed by your Committee that 
any final action will be taken on any of this legislation at this session of the 
Congress if the adjournment date now set is adhered to. 


THE RECOMMENDATION 


During the past two years, while the membership of your Committee has 
been substantially the same, there have come to it many communications 
from members of the Association indicating that they would like an oppor- 
tunity to participate in the work of the Committee. At the Annual Con- 
vention in Cleveland, an open forum on aviation law was held, which was 
attended by an estimated 75-90 members of the Association. Aviation Law 
Institutes described in previous reports of the Committee and special avia- 
tion law meetings held by various state and local bar associations during the 
past year have indicated that there is a tremendous interest in the many 
new developments in the field of aviation law. 


All of these facts indicate to your Committee that some method should be 
devised to give those interested in aviation law more representation than the 
present five-man committee can accomplish. While your Committee is not 
yet ready to recommend that a Section of Aeronautical Law be created, it 
does believe that a step toward broader participation in the aviation law 
work of the Association can be accomplished by the appointment by the 
President of an Associate and Advisory Committee for the Committee on 
Aeronautical Law. If authority is given by the House of Delegates for the 
appointment of an Associate and Advisory Committee, this will give an 
opportunity to further test the interest of the members of the Association 
in aviation law and a more sound basis for a recommendation for or against 
the creation of a Section to consider this important and ever-expanding 
field of law.® 


Respectfully submitted, 


SUEL O. ARNOLD 

ROBERT T. BARTON, JR. 
WILLIAM P. MACCRACKEN, JR. 
L. WELCH POGUE 

CHARLES 8S. RHYNE, Chairman 





8 See bills cited in footnotes in 15 J. Air L. & C. 208-224 (1948). 

® The newly elected members are: L. Welch Pogue, Chairman, Washington, 
D. C.; Paul M. Godehn, Chicago; Charles S. Rhyne, Washington, D. C.; Palmer 
Hutcheson, Jr., Houston; Frederick E. Hines, Santa Monica. Members of the 
Associate and Advisory Committee are: William S. Burton, Cleveland; William 
A. Gillen, Tampa; Hamilton O. Hale, New York; Ray L. Nyemaster, Jr., Des 
Moines; Donald B. Robertson, Denver. 
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SPECIAL COMMITTEE ON UNIFORM AERONAUTICAL CODE, RE- 
PORT TO THE NATIONAL CONFERENCE OF COMMISSIONERS ON 
UNIFORM STATE LAWS 


The Special Committee on Uniform Aeronautical Code wishes to report 
as follows: 


Since the appointment of the Committee the 1938 draft of the Uniform 
Aviation Liability Act! has been mimeographed and sent to all members 
of the Special Committee, members of the Public Law Acts Section, members 
of the Committee on Aeronautical Law of the American Bar Association 
(A. B. A.), members of the Committee’ on Aviation Insurance Law of the 
A. B. A., and to many other individual lawyers and organizations interested 
in the subject, including the NASAO. Criticisms and suggestions have 
been received from many sources. 


Inasmuch as many of the members of the Conference were not members 
in 1938 at the time the draft was reported, it would seem appropriate to 
give a short history of the work done by the Conference in connection with 
the draft of the proposed Act. From 1934 to 1938 the Conference Committee 
on Aeronautical Law, the Committee of the A. B. A. on Aeronautical Law 
and a Board of Advisers of the American Law Institute worked jointly on 
the proposed Aeronautical Code. As a result of these joint efforts the Code 
was presented to the Conference in Cleveland in 1938 and was adopted. 


The Conference, however, at the request of the Civil Aeronautics Au- 
thority, withheld promulgation of the Code for the purpose of allowing the 
Civil Aeronautics Authority to make a study of the same subject, with the 
understanding that a federal act probably would be drafted and introduced 
into Congress. During 1939 and 1940 the Civil Aeronautics Authority 
(Board) continued to make a study and on or about June 1941 a very com- 
prehensive report was submitted to the Board by Edward C. Sweeney, At- 
torney in Charge of Staff Investigation of the Civil Aeronautics Board.” 
In Mr. Sweeney’s report he recommended that federal legislation should 
be adopted along the general lines of the Code passed by the Conference. 


The war intervened in December 1941 and the whole subject was left 
dormant during the war period and the only real attempt at federal legis- 
lation was a bill introduced in Congress in January 1945, known as H. R. 532, 
which bill was introduced by Congressman O’Hara. The Code passed by 
the Conference provided for absolute, but limited, liability as to passengers 
and also as to persons and property on the ground. The O’Hara Bill, as 
introduced, provided in the case of passengers that the carrier shall be 
liable for bodily injury or death, unless the carrier should prove affirma- 
tively that the injury or death did not proximately result from a failure to 
use the highest degree of care on the part of itself or any of its servants 
acting within the scope of their employment. The O’Hara Bill died in 
Committee and the Congressman later introduced another bill eliminating 
the liability so far as passengers were concerned and treating only with 
the liability in connection with persons and property on the ground. This 
bill also failed to pass either House of Congress. 





1 Reprinted, 9 J. of Air L. 726 (1938), also, HANDBOOK OF THE NATIONAL 
CONFERENCE OF COMMISSIONERS ON UNIFORM STATE LAWS AND PROCEEDINGS of 
the 48th Annual Conference (1938) 318-347. 

2 SWEENEY, REPORT TO THE CIVIL AERONAUTICS BOARD OF A STUDY OF PRO- 
POSED AVIATION LIABILITY LEGISLATION, 1941 (Printed by C. A. B., now out of 


print). 
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The Special Committee held a meeting in Washington, D. C. on May 21, 
1948, at which meeting representatives of the following were present: 
American Bar Association Committee on Aeronautical Law 
American Bar Association Committee on Aviation Insurance Law 
Air Transport Association 
National Association of State Aviation Officials 


Edward C. Sweeney, now professor at Northwestern Law School and editor 
of the Journal of Air Law and Commerce, as well as the author of the 
Sweeney Report, and L. Welch Pogue, a former chairman of the CAB and 
now a member of the A. B. A. Aeronautical Law Committee, also were 
present. 

At the meeting each one of the groups present presented their views 
concerning the proposed state legislation. The A. B. A. Committee on 
Aviation Insurance Law stated that it was their opinion that the proposed 
act was neither necessary nor desirable, as the law in aviation accidents 
had developed quite satisfactorily and that aviation should not be singled 
out for special treatment. The A. T. A. took a somewhat similar view, 
except that the Transport Association felt that a federal law would be de- 
sirable, although they were opposed to absolute liability. The NASAO took 
the position that the law was not needed at the present time and opposed 
promulgation of the Code as drafted, partculiarly since it imposed absolute 
liability. The A. B. A. Committee on Aeronautical Law seemed to feel 
that state legislation was desirable and felt that the draft as proposed should 
be revised and submitted to the states for passage. The A. B. A. Aero- 
nautical Law Committee promised to file with the Conference Committee a 
report from their full committee, which will be presented to the Conference 
later. 

After the representatives of the varous groups who had been invited to 
the meeting left the meeting, the Conference Committee went into session 
and had a full discussion concerning the program to be recommended to the 
Conference, and after full discussion the following resolution was adopted: 

“BE IT RESOLVED that the Special Committee on Uniform Aero- 
nautical Code recommend to the Conference that the committee be con- 
tinued with instructions to present a revised draft of the Act by chang- 

ing the theory of the present Uniform Aviation Liability Act from that 

of absolute liability to that of a rebuttable presumption, or to provide 

that the carrier must prove that its negligence was not the proximate 

cause of the injury or death complained of.” 
The Committee feels, however, that before the revision of the Act is begun 
that a study of the cases should be made dating from the Sweeney Report 
down to the present time. 


It, therefore, is recommended to the Conference that the Committee be 
continued and that the Conference take action to either approve or disap- 
prove the recommendation of the Committee as contained in the above 
resolution. It is the feeling of the Committee that any Act promulgated 
or submitted to the states providing for absolute liability would have little 
chance of adoption, as the sentiment of all the organizations interested in 
aviation law seemed to be unanimous in their opposition to such a theory. 


The members to the ICAO Legal Committee are having a meeting in 
Geneva within the next few weeks to consider a new draft of the Warsaw 
Convention Code and the Committee felt it desirable not to have any study 
made until after the report from this Convention would be available. 


Respectfully Submitted, JOHN CARLISLE PRYOR 
ROBERT K. BELL, Chairman JOHN F. SIMS, JR. 
I. M. BAILEY JAMES C. WILKES 


JOHN H. FERTIG GIBSON B. WITHERSPOON 











INTERNATIONAL 


INTERNATIONAL CIVIL AVIATION ORGANIZATION (ICAO) 
INTRODUCTION 


N retrospect, the Second ICAO Assembly held in Geneva in June is con- 

sidered by most to have been notably successful.1 The absence of major 
critical issues made it possible to focus attention more or less equally on all 
aspects of the work program and accomplishments of ICAO. Agreement on 
all items on the agenda was readily reached. As a result it is generally be- 
lieved that the way has been sufficiently cleared so that the work program of 
ICAO for the next two years should move rapidly ahead. The limiting of the 
1949 Assembly to the consideration of administrative problems and the 
reserving of substantive problems for the 1950 meeting will contribute sig- 
nificantly to this objective. 


The success of the Geneva Assembly is in part a tribute to the work that 
has been done in ICAO over the last few years. The establishment of the 
pattern of international participation in the solution of aviation problems 
has admittedly been slow, and a great amount of attention has necessarily 
been devoted to date to organizational and administrative problems. Even 
more important, it has been necessary, through the medium of regional air 
navigation meetings, divisional conferences, research by the Secretariat, and 
other means, to collect a large amount of basic data necessary to the satisfac- 
tory consideration of the type of problems with which ICAO is confronted. 
The establishment of working relations within the framework of the United 
Nations and the various specialized agencies has also required considerable 
effort. Although much of this nature remains to be done, it must be con- 
cluded that the blueprint of ICAO operation has been well planned. 


United States participation in ICAO is formulated largely through the 
interdepartmental Air Coordinating Committee (ACC) on which all govern- 
mental agencies interested in aviation are represented. Progress in the for- 
mulation of adequate United States positions on problems before ICAO has 
been very satisfactory and it is generally felt that the return to the United 
States in terms of ICAO accomplishments more than compensates for our 
investment in the Organization. 


1948 FALL WORK PROGRAM 


The work program for ICAO in the immediate future is heavy but the 
outlook for substantial accomplishment is generally favorable. 


As a result of Assembly action, the Council will give early attention to 
the reconstitution of the Air Navigation Committee along the general lines 
anticipated under Articles 54(e) and 56 of the Chicago Convention. Prelim- 
inary discussions indicate that it will be a twelve-man commission of techni- 
cal specialists appointed as representatives of the nations on the Council and 
definitely responsible to the Council. The Air Transport Committee will be 
reestablished along the lines of Article 54(d) and will in all probability also 
consist of twelve members appointed by the Council from States represented 
thereon. These actions will simultaneously require a reappraisal of the rela- 





1See 15 J. Air L. & C. 339 (1948). 
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tionship between the Council, the committees, the divisions, and the Secre- 
tariat. Increasing emphasis is being placed on the use of the Secretariat 
wherever possible. 


The preparation of specifications on the carriage by air of potentially 
explosive or inflammable supplies necessary for the safe and regular opera- 
tion of international air services was discussed in the Assembly and will re- 
quire early Council action, as will certain legal problems arising from inter- 
national delivery of aircraft flights. 


The recommendations of recent ICAO meetings, including those of the 
Aeronautical Charts, Rules of the Air and Air Traffic Control, Personnel 
Licensing, Statistics and Facilitation Divisions, in addition to the European- 
Mediterranean, North Atlantic, and North Pacific Regional Air Navigation 
meetings, will constitute an important phase of the fall work program. 


The advent of new and larger types of transport aircraft along with sev- 
eral important changes in operational requirements has given added impor- 
tance to the study ICAO is currently conducting on the complicated problem 
of runway requirements for international airports. Related to both the tech- 
nical and aero-medical programs of ICAO is another study which is being 
conducted to determine what action might be taken to prevent the recurrence 
of aircraft accidents. ICAO is also engaged in refining the procedure for 
issuing international Notices to Airmen (NOTAMS). 


Five technical Annexes to the Chicago Convention have recently been 
adopted. In addition, Annexes on Airworthiness (AIR) and Operations 
(OPS) will probably be placed before the Council in the near future for ap- 
proval and subsequent referral to the member states. 


Under the terms of the procedure for adopting Annexes to the Convention 
each member state is requested to file with ICAO a notice of differences be- 
tween its own national practices and the ICAO standard. Since these 
differences are currently being filed, the need for analyzing their effect and 
recommending action to be taken by ICAO is apparent. A related aspect of 
this problem is the establishment of a procedure for the continuous report- 
ing of breaches of or non-compliance with ICAO standards. Both of these 
problems must receive high priority attention in Montreal this fall. 


Resolution A2-23 of the Second Assembly requests the Council to estab- 
lish as soon as possible a program for providing and manning indispensable 
air navigation facilities. The success of this study is basic to many of the 
stated objectives of the ICAO Convention. The necessary steps will be (1) 
to indicate to each Member State the facilities that are deficient in its area, 
and (2) to request the States to provide information on their plans for cor- 
recting these deficiencies in accordance with the terms of Article 28 or to 
consider the possibility of requesting joint financial support by interested 
states under the provisions of Chapter 15 of the Convention. 


The Second Assembly also took action with respect to the application of 
Article 5 of the Convention, the article designed to insure greater freedom of 
international movement to non-scheduled flights. Contracting States have 
been asked to study an interpretation of Article 5 drafted in Geneva and to 
submit their comments by November 30, 1948. Progress toward the resolu- 
tion of the problems that have arisen in implementing this provision of the 
ICAO Convention therefore appears possible in the near future. 


The Universal Postal Union in formulating a set of policies designed to 
govern the practices of international air mail requested ICAO for the coordi- 
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nated comments of its member states. These comments have recently been 
formulated and transmitted to the UPU. 


SECRETARIAT STUDIES 


In April 1948 the ICAO Secretariat issued a preliminary report on its 
study of airport economics. A resolution adopted by the First Assembly in- 
structed the Council to insure that its study of this problem take into consid- 
eration the economics of all phases of airport and air navigation services for 
international civil aviation. Work on this problem will undoubtedly extend 
over a long period; however, the Council has been directed to pursue it as a 


matter of urgency. 


The Organization has also for some time been conducting studies concern- 
ing undue economic burdens on international air transport, especially in rela- 
tion to burdensome insurance and taxation requirements. Different aspects 
of this question are being investigated by the Legal Bureau and the Air 
Transport Bureau in Montreal, and a resolution adopted by the Second 
Assembly contains an Annex designed to provide some relief to international 
air transport. States have been asked for comments by December 31, 1948. 


No further action is expected in the next several months on a multilateral 
agreement on commercial rights in international civil air transport. How- 
ever, the Contracting States agreed in an Assembly resolution to submit by 
June 30, 1949, their comments and recommendations for further action on 
this subject. Thereafter the Council was directed to determine the next step 
and to make recommendations to the Contracting States not later than 


December 31, 1949. 


It is evident that most of this work program will not be carried to a con- 
clusion during the fall of 1948. Much of it represents continuing projects 
for which a terminal date is not in sight. However, definite signs indicate 
that substantial progress should be made in the next few months. Against 
this present hopeful optimism the ICAO accomplishments this fall will have 
to be measured. 


ACTIVITIES SINCE THE GENEVA ASSEMBLY 


The Council reconvened for its Fifth Session on Tuesday, September 7, 
1948, its first meeting since June in Geneva. In the interim period, prepara- 
tory work for the Fall Session was carried on by the Member States and by 
the Secretariat. Several additional states signed the Convention on the Rec- 
ognition of Rights in Aircraft, bringing the total at present to twenty. 


In the Spring of this year when the Council approved five sets of Annexes 
to the Convention, it stipulated that each Annex would automatically go into 
effect on a certain date if a majority of States did not indicate their disap- 
proval of all or a part of it. States were also given a date (later than the 
date for filing disapprovals) by which they should indicate any differences 
that would be expected to exist between their national regulations and the 
ICAO Standards in force. By September 15, the deadline for filing disap- 
provals on four of the Annexes, only six States had filed disapprovals and 
none disapproved of an entire Annex. Consequently, all five Annexes will go 
into effect on approximately January 1, 1949. 


With respect to the Annex on Rules of the Air, however, the United 
States expressed concern believing that this Annex, as revised by the Coun- 
cil, was subject to multiple interpretation and would be confusing unless the 
Organization clarified its intent. Accordingly, the Council has recently been 
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asked if its interpretation was the same as that understood by the United 
States. This problem is being thoroughly explored in Montreal at this time, 
and a decision should soon be reached. 


On September 16, the Organization passed a new milestone when an 
agreement on the joint support of air navigation services in Iceland was 
signed by the Council President and by a representative of the Icelandic 
Government. This agreement marks the successful culmination of discus- 
sions initiated over a year ago when the Government of Iceland requested 
financial and technical assistance for the maintenance and operation of cer- 
tain facilities and services provided for trans-Atlantic air navigation. Un- 
der the agreement with the Government of Iceland, ICAO will pay to Iceland 
certain specified sums received from the contributing States, will exercise 
general supervision over the operation of the services, and will furnish such 
advice as Iceland may reasonably require. 


As the result of favorable Congressional action, the United States indi- 
cated to ICAO on September 14 its intention of implementing the remaining 
five ocean weather stations for which this Government is responsible under 
the terms of the North Atlantic Ocean Weather Stations Agreement. This 
means that the entire ocean weather station program in the North Atlantic 
will have been implemented by June 1949. 


On October 7 the Council completed its consideration of the comments by 
Contracting States on international air mail and transmitted its study to. the 
Universal Postal Union (see reference above). 


A detailed investigation of what can be done to improve approach runway 
lighting at international airports in Europe was made at a special ICAO 
meeting on September 14, 1948 in London. A report on the outcome of this 
meeting has not yet been submitted. 


THIRD SESSION OF LEGAL COMMITTEE 


The agenda of the Third Session of the ICAO Legal Committee, which 
convened in Lisbon on September 17, 1948, included items on: the revision of 
the Warsaw Convention for the unification of certain rules relating to inter- 
national transportation by air; the remuneration of States and other organi- 
zations for search and rescue operations undertaken by them in regard to 
aircraft missing or in distress; the proposed amendment of Article 94 of the 
Chicago Convention; the consideration of several questions related to bur- 
densome insurance requirements based on a resolution of the Second Assem- 
bly; a report by the Secretariat on the question of publication of national 
laws on aviation; the future work program of the Legal Committee; and the 
date and place of the Fourth Session of the Legal Committee. 


UNITED NATIONS 


The problem before the UN General Assembly which is of greatest con- 
cern to ICAO is a recommendation that favorable consideration be given to 
the application of the Government of Finland for membership in the Organi- 
zation, under the provisions of Article 93 of the Chicago Convention. 
Should the General Assembly give its assent, Finland will become the 51st 
member of ICAO. 

WILLIAM K. HITCHCOCK * 





* Divisional Assistant, Aviation Division, Department of State. 
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INTERNATIONAL AIR TRANSPORT ASSOCIATION (IATA)— 
FOURTH ANNUAL GENERAL MEETING 


The Fourth Annual General Meeting of IATA was held in the Palais 
Provincial de Brabant at Brussels from September 14 to 18, 1948. M. Gilbert 
Perier, President of SABENA, presided. The 200 delegates of member 
airlines and observers for other organizations were welcomed on behalf of 
the Belgian government by M. Achille Van Acker, the Minister of Transport. 
The sessions were preceded and followed by the 12th and 18th Meetings, 
respectively, of the Executive Committee of the Association. 


REPORT OF THE DIRECTOR GENERAL 


In his Annual Report the Director General, Sir William P. Hildred, 
pointed out that while the number of planes and route miles reported by 
IATA member airlines had not greatly increased during the preceding year, 
the number of schedules operated and the size of the planes now used had 
appreciably grown. The result was a far greater space offering on the part 
of the scheduled international airlines. The ratio of space taken up to the 
amount of the actual offering had gone down, due to seasonal fluctuations 
and because schedules were being arranged and aircraft equipped to give 
more convenience and comfort to the passenger. Nevertheless, the number 
of revenue ton miles actually operated internationally by the members of 
IATA had continued to increase during 1948 at about the same rate as the 
67 per cent growth recorded in 1946. 


The Director General reported that 50 members replying to IATA’s 
special questionnaire on the subject had a 1947 record of 21,184,000 pas- 
senger miles per fatality, and had had, by a slight margin, fewer accidents 
in 1947 than in 1946. He pointed out that despite the large degree of 
political importance attached to international air transport, the industry 
itself ranked low on the list of the world’s productive industries. The en- 
tire annual income of civil aviation throughout the world was equivalent 
to about 50 cents per head of the world’s population, and its gross income 
was less than that of the cosmetics industry and about the same as that of 
the synthetic vitamins industry. 


In contract to the size of this industry, the capital cost of providing it 
with ground facilities and services was continuing to mount. The annual 
cost of running, maintaining and depreciating these facilities was roughly 
equal to a quarter of the gross annual revenues of all the scheduled opera- 
tors. 


The Director General reported that he was concerned by a growing trend 
on the part of governments to inhibit the revenues of the airlines, through 
their demands for lower fares and lower mail rates, while at the same 
time adding to their costs through increased charges for airports and navi- 
gation facilities. Should: the trend continue, the Director General felt, the 
airlines might well be faced with bankruptcy. He was confident, however, 
that if manufacturers, governments and operators realized that they were 
in partnership as trustees of the public interest in air transport service 
and worked in cooperation to cut costs down the line, the danger would be 
averted. 


In commenting on other matters, the Director General reported that the 
campaign for the facilitation of international air travel was satisfactorily, 
although not ideally, progressing. Urging the airlines to consider the pos- 
sibilities of second class transport service at lower rates, the Director 
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General asserted that they could thereby tap a vast market of persons 
anxious to fly, but unable to afford air service at its present rates. 


EXECUTIVE COMMITTEE 


The Executive Committee reported to the Meeting that direct contact 
had been established for the first time between the airlines and postal ad- 
ministrations on a worldwide basis. Informal discussions on postal matters 
had already been held with members of the Executive and Liaison Commis- 
sion of the Universal Postal Union and would be continued. IATA could 
not bind its members to any agreements, but it would attempt to work in- 
formally with UPU on a cooperative and practical basis at all times. 


During the year, the Executive Committee had approved the admission of 
12 companies to active membership and four to associate membership.! The 
Committee presented a budget for 1949, which was later approved by the 
meeting, and which represented a reduction from the 1948 budget. 


CLEARING HOUSE 


The IATA Clearing House at London was reported to be handling the 
settlement of interline traffic transactions at the rate of more than $100,000,- 
000 per year, and by its operation to be reducing the actual amount of 
transactions for which cash settlement was to be made to about 10 per cent 
of that total. It had reduced the time of settlement to only 41 days. In 
addition to saving approximately $28,000 per year on the sale and purchase 
of foreign exchange alone, members of the Clearing House were also pro- 
tected from fortuitous loss in the revaluation of currencies, as in the de- 
preciation of the French franc and the appreciation of the New Zealand 
pound. At the present level of turnover, the expenses of the Clearing House 
were being met by a charge of only one-sixteenth of one per cent on total 
of debits and credits. The agreement for inter-clearance made during the 
year between IATA and the Airlines Clearing House at Chicago had proved 
successful and beneficial.” 


FINANCIAL COMMITTEE 


During the year, the Financial Committee reported, the interests of the 
airlines in many phases of financial management, reporting, etc., had been 
studied and acted upon. Revised cost analysis forms for the use of the 
Traffic Conference costs committees were devised and circulated to members. 
The Statistical Working Group had cooperated closely with the Statistics 
Division of ICAO. The Clearing House Sub-Committee had been active in 
the guidance and supervision of that institution, and arrangements had been 
made for the preparation, by the IATA and Airlines Clearing Houses in 
conjunction, of a handbook of procedures for revenue and interline ac- 
counting. 


The Committee had carried on active studies of airline insurance prob- 
lems, including the IATA agents’ fidelity bond, carriers’ liability insurance, 
shippers’ cargo insurance and valuation charges. It had also begun a study 
of optimum types of voluntary passenger accident insurance, and had given 
consideration to such problems as taxation on the export of funds, joint 
financing of flight equipment, etc. 


1 As of November 15, IATA had 68 active and 8 associate members. 
2 As of November 15, the IATA Clearing House had 31 members. 
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LEGAL MATTERS 


The Legal Committee had been closely concerned, with the Traffic Com- 
mittee, in the drafting of universal and legally acceptable standard Condi- 
tions of Carriage for the Transport of Passengers and of Goods, to be used 
in conjunction with the IATA passenger ticket and air waybill/consignment 
note. 


A report was rendered on IATA participation as an observer at the 
meetings of the Legal Committee of ICAO and in the Legal Commission 
of the ICAO Assembly during the year. ICAO had drafted and sent to 
member states a convention on International Recognition of Rights in Air- 
craft: the IATA Legal Committee presented and the General Meeting later 
approved a resolution urging the ratification by governments. 


The Meeting discussed at length a report by the Legal Committee on 
the definition of “scheduled international air services” which ICAO was 
attempting to draft and for which comments had been solicited. The 
phrase was used, but never defined, in Articles 5 and 6 of the Chicago Con- 
vention. Because of this ambiguity, the Meeting felt that a situation ex- 
isted in which certain non-scheduled carriers were providing what was 
virtually scheduled service on preferential terms as against scheduled op- 
erators. The Meeting decided that IATA should submit views to ICAO 
on the matter and should, as part of its submission, include a proposed draft 
definition which would take into account the suggestions of the Legal Com- 
mittee and the General Meeting. 


The Warsaw Convention Special Committee reported to the Meeting on 
IATA’s views on the revision of the Warsaw Convention affecting liability, 
which the ICAO Legal Committee has decided is not urgently necessary. 
An ICAO Sub-Committee is now studying the project further. 


TECHNICAL MATTERS 


The Technical Committee reported at length on the activities during the 
year and on those of the IATA Technical Conference, in which the technical 
policies of the organization are shaped. IATA had worked closely through- 
out the year with ICAO and had acted on behalf of the airlines in pre- 
senting the needs of civil air transport to the frequency allocation confer- 
ences of the International Telecommunications Union and to other inter- 
national organizations. 


The Technical Conference at Ste. Agathe, P.Q., during the Summer 
had among other matters, pushed forward projects for the pooling of cer- 
tain ground equipment and supplies amongst the airlines; giving impetus 
to more widespread installation of airport approach lighting; inaugurating 
better measures for the quick handling of planes at international airports; 
providing greater coordination of communications and navigation facilities; 
promoting the use of pressure pattern flying on long routes; and bringing 
about worldwide agreement among airlines on conformity of approach and 
letdown procedures. 


The fact that improvements in air traffic control were not keeping pace 
with developments in flight was stressed as one of the major problems now 
facing air transport and special urgency was assigned to standardization 
of approach lighting and of communications and radio aids as between 
countries. The budget later approved by the General Meeting included 
special appropriations for technical staff to work on these problems. 
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TRAFFIC MATTERS 


The Traffic Committee had proceeded during the year with the work of 
recommending to the Traffic Conferences measures for the standardization 
of traffic practices which would be acceptable on a worldwide basis. In 
most cases, among them in the questions of applications of changes of fare, 
the effort had been successful. 


The IATA Agency program was well under way, with approximately 
6,000 sales agents for IATA member airlines certificated throughout the 
world. All of these agents were covered by a $100,000 fidelity bond and 
paid a small fee. The Committee also reported on its activities in connection 
with facilitation postal matters and the General Conditions of Carriage, 
treated above, on joint tariffs, reservations codes and the like. In connec- 
tion with the Conditions of Carriage, the Committee pointed out that the 
new document represented a far more liberal attitude toward the public than 
had hitherto been reflected in the old Conditions. 


The Committee had also considered the question of charter flights by 
IATA members and had recommended to the Conferences the adoption of a 
resolution that all charter prices should be quoted on a plane-load basis and 
that charter space should not be resold at lower rates. 











JUDICIAL AND REGULATORY DECISIONS 


Department Editor: Joseph F. Grinnell* 


RE-ORDERING THE NATIONAL AIR MAP — HOW CAN IT BE 
ACCOMPLISHED UNDER THE CIVIL AERONAUTICS ACT? 


NE of the major problems that has been presented to the CAB for 

solution is the pressing need for the formulation of a policy which will 
permit and encourage the revision of our air pattern in light of the 
advances that have been made and will! continue to be made in equipment 
and flying techniques.1 The major part of this paper will be devoted to 
a discussion of the various methods that have been suggested to attain 
this objective and to the presentation of an analysis of their respective 
merits as viewed in the light of the Civil Aeronautics Act of 1938.? 


When the Act was passed in 1938, the United States embarked on a 
new era insofar as the development of aviation was concerned. This Act 
had for its objective not the mere regulation of air transportation, but 
rather the active promotion, fostering and encouragement of aviation and 
the development of an over-all air pattern “properly adapted to the present 
and future needs of the foreign and domestic commerce of the United 
States, of the Postal Service, and of the national defense.’ The Board’s 
control over the air map was derived from Section 401 which provided 
that “no air carrier shall engage in any air transportation unless there 
is in force a certificate issued by the Board authorizing such air carrier 
to engage in such transportation.” The Board was not to issue the cer- 
tificate of convenience and necessity unless it found that the certification 
of the applicant would be in the public interest as determined by the ob- 
jectives of the Act.5 





* Journal Editor, Northwestern University Legal Publications Board. 

1 See Western-United, Acquisition of Air Carrier Property, 8 CAB 298, p. 343. 

2562 Stat. 973, 49 USCA § 401 (Supp. 1947). 

8 The declaration of the policy of the Act appears in §2, providing: 

“(a) The encouragement and development of an air-transportation system 
properly adapted to the present and future needs of the foreign and domestic 
commerce of the United States, of the Postal Service, and of the national defense; 

“(b) The regulation of air transportation in such manner as to recognize 
and preserve the inherent advantages of, assure the highest degree of safety in 
and foster sound economic conditions in such transportation, and to improve the 
relations between, and coordinate transportation by, air carriers; 

““(c) The promotion of adequate, economical, and efficient service by air car- 
riers at reasonable charges, without unjust discriminations, undue preferences or 
advantages, or unfair or destructive competitive practices; 

“(d) Competition to the extent necessary to assure the sound development of 
an air transportation system properly adapted to the needs of the foreign and 
1 some commerce of the United States, of the Postal Service, and of the national 

efense; 

“(e) The regulation of air commerce in such manner as to best promote its 
development and safety; and 

- The encouragement and development of civil aeronautics.” 52 Stat. 
980, 49 USCA §402 (Supp. 1947). 

452 Stat. 987, 49 USCA §481 (Supp. 1947). 

— (d) (1) provides: 

“The Board shall issue a certificate authorizing the whole or any part of the 
transportation covered by the application, if it finds that the applicant is fit, will- 
ing, and able to perform such transportation properly, and to conform to the pro- 
visions of this Act and the rules, regulations, and requirements of the Board 
hereunder, and that such transportation is required by the public convenience and 
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The fact that the air network could be changed just as drastically by 
mergers and consolidations of previously certified carriers was recognized 
by the drafters of the statute and these activities were to be approved by 
the Board only if they met the same standard required for original cer- 
tification. However, by allowance, subject to Board approval of merger 
of air carriers, an additional problem was placed before the Board, viz., 
that of determining whether the price set on the transaction by the parties 
involved was in the public interest.7 This in turn involved the question 
of whether the CAB should allow capitalization of the certificate of con- 
venience and necessity for the purposes of sale.8 The earliest case in which 
the Board was squarely confronted with that issue was the First Marquette 
case.2 The purchase price set by the parties was largely in excess of the 
physical assets, and developmental costs, and it was evident there had been 
a capitalization of the certificate of convenience and necessity in its de- 
termination. The Board held that a price above the prudent investment 
value of the property of the carrier being sold would not be in the public 
interest as they opined that it was inevitable that that part of the price 
represented by the certificate of convenience and necessity would even- 
tually be paid for by the public. 


Shortly thereafter, in the Second Marquette case,12 where approxi- 
mately the same transaction was involved,!2 the Board made a complete 
about face. This time franchise value as an element in the purchase 
price was approved as being within the public interest.14 The Board 
reaffirmed this holding in the Western-United case,5 in which Mr. Landis 
filed a long dissenting opinion. This line of decisions is of prime impor- 
tance not only because of the effect it has on the financial structures of 
the air carriers, but also, and what this writer believes is more important, 
because it is interrelated with the need for a rejuvenation of our national 
air map. The members of the Board, although differing as to the means, 
are unanimous in the belief that it is in the public interest to have 
a reordering of our air pattern.1¢ 


The Board does not have any specific statutory power to compel an 
aircarrier against its will, to transfer its certificate to another, even 





necessity; otherwise such application shall be denied.” 52 Stat. 987, 49 USCA 
§481 (Supp. 1947). 
For the factors that enter into a determination of public interest, see note 3 


pra. 
6 §408(c) provides in part that: 


“Unless ... the Board finds that the consolidation, (or) merger... will not 
be consistent with the public interest ... it shall by order approve such consolida- 
tion (or) merger....” 52 Stat. 1001, 49 USCA §488 (Supp. 1947). 


7 Acquisition of Marquette by TWA, 2 CAB 1, 10 (1940). 

8 Acquisition of Marquette by TWA, 2 CAB 1 (1940); Acquisition of Mar- 
pasa by TWA, Supplemental Opinion, 2 CAB 409 (1940); Western-United, note 

supra, 

The primary problem as to whether the merger itself, exclusive of the matter 
of price, is within the public interest, and the factors involved in the Board’s deci- 
sions, is definitively discussed in Westwood, Choice of the Air Carrier for New 
Air Transport Routes, Part I, 16 Geo. Wash. L. Rev. 1 (1947). 

® Acquisition of Marquette by TWA, 2 CAB 1 (1940). 

10 Physical assets were valued at about $30,000 as compared with the pur- 
chase price of $478,383. 

11 Acquisition of Marquette by TWA, 2 CAB 1, 15 (1940). 
mr of Marquette by TWA, Supplemental Opinion, 2 CAB 409 

_ 18 The parties had submitted an amended agreement so that the purchase 
price was reduced by $160,000. 

14 Jd, at 415. 

15 Western-United, note 1 supra. 

16 Td, at 323; see also p. 343. 
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though such a transfer might be in the public interest.17 Still, this does 
not mean that the Board is powerless to modernize our air network. There 
have been three devices which have been suggested to accomplish this end :18 


(1) The Board could issue new certificates over the same or parallel 
routes where public interest requires this, even though such new 
operations may divert substantial revenues from existing carriers.!® 
If the competition is made severe enough, the resulting economic 
pressure will force the originally certified carrier to withdraw. 


(2) The Board could consider the refusal of an uneconomic carrier 
to accept what is in the Board’s estimation the reasonable value of 
its physical assets as sufficient to support a charge of inefficient man- 
agement, thereby resulting in a reduction of subsidy to the recalci- 
trant “seller,” and pressurizing the carrier into a forced sale.2° 

(3) The Board could let the profit motive supply the incentive 
necessary to induce the seller to relinquish his route by allowing a 
capitalization of the certificate of convenience and necessity.?! 


Method No. 1—Granting Competition 


(a) Mechanics—The Board first makes a determination that it is in 
the public interest for Carrier B to operate a route which Carrier A had 
previously been certificated to run. Carrier B then makes an offer to 
Carrier A to purchase the route for a price based on what the Board con- 
siders to be the fair market value of its physical assets. If Carrier A 
refuses, the Board then issues another certificate to fly the same route 
or a closely paralleling route to Carrier B. The result is that Carrier B 
is able to operate more efficiently since the route is, ex hypothesi, an 
integrated part of B’s system, and Carrier A is squeezed out of business. 


(b) Criticism—This method does not specifically contravert the terms 
of the statute — but it leaves little else unturned in a major upheaval of 
the Board’s policy to date re competition. The Board has been committed 
to a policy that it will not install competition on a route unless it is their 
opinion that the route can economically support two carriers. 


“The Act thus implies the desirability of competition in the air 
transportation industry when such competition will be neither destruc- 
tive nor uneconomical .. .”22 (Italics supplied.) 


This suggested device is a complete reversal of that theory as it is a means 
of changing the air map only by very reason of the fact that competition 
is economically unsound on this particular route. In addition to overruling 
this well established body of administrative decisions, it seems to be 
founded on a misconstruction of the statute, as viewed in the light of 
surrounding circumstances. 





17 A forced transfer of a certificate has the same effect as a revocation and 
reissuance of a certificate. §401(g) provides that the certificate shall continue 
into effect until revoked. §401(h) provides that the certificate may only be re- 
voked for an intentional violation of the statute. 52 Stat. 989, 49 USCA §481 
(Supp. 1947). The carrier involved in our situation ex hypothesi is not guilty of 
a willful violation of the statute. 

18 There is a possible fourth method in that the Board has the power to sus- 
me a certificate if they find that public convenience and necessity so require. 52 

tat. 989, 49 USCA §481 (Supp. 1947). 

But it is felt that there is a big distinction between suspension and revoca- 
tion. See discussion by Black, Suspension of Certificate of Convenience and 
Necessity Under the C. A. A. of 1938, 14 J. of Air L. & C. 512 (1947). 

19 National Air, Daytona Beach—Jacksonville Op., 1 CAA 612, 617 (1940). 
20 Western-United, supra note 1, at 342. 

21 Jd. at 30 (majority opinion). 

22 TWA, North-South California Service, 4 CAB 373, 375 (19438). 
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This method is based on Section 2, where it appears that public con- 
venience and necessity should be deemed, among other things, to require: 


“Competition to the extent necessary to assure the sound develop- 
ment of an air-transportation system properly adapted to the needs of 
the foreign and domestic commerce of the United States, of the Postal 
Service, and of the national defense.” 23 


A proper interpretation of this provision entails a search for the reasons 
for its inclusion in the Act. That the “point to point competition” neces- 
sarily employed in this suggested device was not in the minds of the 
framers of the statute is evidenced by the Report of the Federal Aviation 
Commission of 1935 upon which they drew freely for ideas.24 The framers 
of the statute seemed to include this mild reference to competition only 
as a soothing antidote to the prevalent fears of monopoly,25 and to invoke 
an interpretation of this provision as is suggested above would be no more 
than a rationalization of a desired conclusion. That the Board does not 
take this method too seriously is evidenced by the fact that it is not 
even dignified by discussion in any of the Board’s decisions, even where, 
as in the Western-United case, it had been proposed as a possible solution 
for the air map in the brief of the Public Counsel.2@ Even the effective- 
ness of this method is not beyond reproach unless it be coupled with the 
elimination of subsidy payments to the first carrier. If that is a part of 
this device, then it becomes closely akin to method No. 2. 


Method No. 2—Reduction of Mail Pay to Recalcitrant Seller 


(a) Mechanics—Assume again that Carrier A is an uneconomic carrier 
which has been operating a route which the Board feels would form a more 
closely integrated part of Carrier B’s system. If Carrier B made an offer to 
buy out Carrier A at a price which the Board considered fair in that it was 
“bottomed on investment,” 27 and Carrier A refused to accept, the Board 
would reduce its subsidy on a charge that it was not being managed economi- 
cally.28 Thus Carrier A would be pressurized into an involuntary merger 
and transfer of its certificate by action of the Board. 


(b) Criticism—A forced transfer is in practical effect a revocation of 
A’s certificate and as such, it seems more pertinent to look for guidance to 
that part of the Act that directly deals with revocation of certificates rather 
than the section that has to do with the setting of mail rates. We find under 
Section 401(h) that the only ground existent for withdrawal of the certifi- 
cate is a violation of the Act, itself, or of some provision of the certificate.?® 
That this is the only ground contained in the Act is a vigorous denial of the 
existence of the means suggested by Mr. Landis. 





23 62 Stat. 980, 49 USCA §402 (Supp. 1947). 

24 Report indicates that there was little direct competition and that the type 
of competition that was thought desirable was of an indirect source. REPORT OF 
FEDERAL AVIATION COMMISSION, 61, 62 (January 1935). 

25 “Furthermore, there was undoubtedly a mild nervousness about the dan- 
gers of ‘monopoly’ when the Act was under consideration.” Westwood, Choice of 
the Air Carrier for New Air Transport Routes, Part II, 16 Geo. Wash. L. Rev. 
159, 166 (1948). 

26 Western-United, note 1 supra. 

27 Landis applies the sole standard of investment value in a determination of 
fair price in much the same manner as he would employ that sole standard in 
rate-setting. Western-United, supra note 1, at 342. 

28 §406(b) provides for the determination of the mail rates, which is the indi- 
rect method of subsidization employed by this Act. It sets out as one of the fac- 
tors to be considered a judgment of whether the carrier has been under honest, 
economical and efficient management. 


29 See note 17 supra. 
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It is submitted that what the legislators had in mind when they talked 
about economic, efficient and honest management was the internal operation 
of the air carrier. They wanted the Board to give due consideration to 
unnecessarily high operating costs so that rates would be set so as to squeeze 
out this avoidable waste. The situation before us now is of a different sort. 
The lack of economy involved is what may be called “external uneconomy” in 
that it is not the result of waste within the organization of the carrier, but 
rather is a result of technological developments which render this route 
uneconomical for this carrier to operate, regardless of its internal efficiency. 
To penalize a carrier in this way seems not only a violation of the intent of 
the statute but a violation of due process as well. It is true that the govern- 
ment gave the carrier the certificate but this is not the place for the applica- 
tion of “What the Lord giveth, the Lord may take away.”’ By the words of 
the Act, the taking away of the certificate was to be only for violation of the 
terms of the statute or of some provision of the certificate. That was not 
the case here. 


The question then arises as to how effective a cure this is for the air 
map. There is a serious restriction to its applicability in that by confession 
of its proponent, it can only take effect in the case of an uneconomic route.®! 
Thus, if the route is a profitable one, the Board will be powerless to act al- 
though it finds that it will be in the public interest to make the line a part of 
another system.®? 


The dangers involved to the public in the employment of this device are a 
sufficient deterrent even if the statute itself does not prove enough of an 
obstacle. Mr. Landis, himself, realized that one of the by-products of a car- 
rier’s receiving an inadequate return on its investment would be a deteriora- 
tion in the quality of the service. This is a more serious result than a mere 
inconvenience to the public. 


“Impairment in the quality of service may seriously undermine 
safety standards ... Maintenance procedures would be compromised; 
desirable but avoidable expenditures would be foregone; the number of 
employees would be kept at a minimum. All of these developments mean 
a series of compromises between maintaining fully adequate service and 
higher than minimum safety requirements on the one hand, and provid- 
— barely adequate service and minimum safety standards on the 
other. 


Thus while the carrier was being squeezed into submission, the public might 
pay for this conflict in human lives. The longer the carrier lasted in its 
fight for survivorship, the greater the danger to the public. That might 
well prove a platform for an argument that the subsidy not be reduced but 
eliminated. But even Mr. Landis does not find support for that in the stat- 
ute®4—and still a euthanasia might preve to be more in the public interest 
than a slow strangulation of the carrier. 


Method No. 8—Capitalization of Franchise Value 


This method, which is the one which has been adopted by the Board,*5 
employs as an instrument for modernizing the air map, the profit incentive. 
It permits Carrier A to sell out to Carrier B at a price greater than the mere 





80 See note 17 supra. 

31 See Western-United, supra note 1, at 342. 

32 It is true, but to a lesser extent, that the same limitation might apply to 
method No. 3 as the price set on a profitable route might well be prohibitive. 

33 See Western-United, supra note 1, at 339, 340 ft. note 23. 

34 Jd. at 342. 

85 Acquisition of Marquette by TWA, Supplemental Opinion, 2 CAB 409 
(1940) ; Western-United, note 1 supra. 
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value of its investment, allowing the seller to capitalize its certificate of con- 
venience and necessity. In so doing it employs the profit motive of free 
enterprise to break the stalemate and to effect a truly voluntary change of 
the air map.®¢ 


In an effort to keep that part of the price which can only be attributable 
to the certificate from being borne by the public, the Board provided that 
that portion of the purchase price shall come out of surplus and be written 
off immediately.37 The Board also stated in definite terms that it has been 
and would continue to be its policy not to figure it in as a part of the rate 
base either directly or indirectly.28 It is at that point that Mr. Landis takes 
issue with the Board. He contends that it is inevitable that despite the pre- 
ventative measures taken by the Board, that part of the price which is rep- 
resented by a capitalization of the certificate will sneak into the rate base 
and thus in the final analysis, be borne by the public.2® A judgment as to 
whether this expenditure will necessarily find its way into the rates as set 
by the Board depends on an analysis of the method by which the rates are 
set, and an appreciation of the philosophy and theory behind it. This is the 
basic cause of the Board’s schism. 


Mr. Landis’ belief that this capitalization of the certificate is bound to 
result in inflation stems from a basic premise that a utility is only entitled 
to the mathematical equivalent of a fair return on its investment. Invest- 
ments are figured at their original cost to the carrier less depreciation; and 
fair return is that precise profit that is necessary to attract fresh capital 
into the industry; that anything over and above that figure is something 
that the carrier should not receive—but only does because of the inefficiency 
of the Board in setting rates.4° The majority, on the other hand, looks at a 
fair return on an investment base as a constitutional minimum, but by no 
means as a maximum.*! It does not consider the fact that different carriers 
receive different rates of return on their respective investments as a failing 
on their part. In fact it has been the result of a conscious effort on the part 
of the Board and the result of a definite policy to reward a carrier for mak- 
ing headway in the economy of its operation by virtue of efficient manage- 
ment.*2 The ultimate goal has been, of course, to reach that point where the 
carriers are able to operate without the benefit of a subsidy. 





36 Peculiarly enough, Mr. Landis admits that the reordering of the air map 
can only be accomplished by voluntary consolidations, mergers, and route trans- 
fers. See Western-United, supra note 1, at 325. It is scarcely tenable that the 
method suggested by Mr. Landis is voluntary. 

37 Western-United, supra note 1, at 342, 343. 

But there have been occasions where it was impossible or inadvisable to 
charge to surplus that part of the purchase price which represents the capitaliza- 
tion of the franchise. In that case, the Board will substitute a requirement that 
it be charged to special account No. 1920, under the Uniform System of Accounts 
for Domestic Air Carriers. Board Order Serial E-786, Sept. 10, 1947. 

38 Western-United, supra note 1, at 314. 

39 Td. at 338. 

40 Td. at 326. 

41 Mr. Justice Brandeis pointed out in his notable dissent in the Southwestern 
Bell Telephone Company case that while a constitutionally compensatory rate re- 
quires that the public utility be allowed to earn enough to attract capital, a fair 
and reasonable rate fixed by a regulatory body “may allow an efficiently managed 
utility much more.” Southwestern Bell Telephone Co. v. Public Service Commis- 
sion, 262 U.S. 276, 291 (1923). See excellent discussion by Burt and Highsaw, 
Regulation of Rates in Air Transportation, Part II, 7 La. L. Rev. 378, 382 (1947). 

42 “Between the barely compensatory rate required by the Constitution and 
the fair and reasonable rate contemplated by a legislation enactment there exists 
a marginal field in which administrative discretion may operate to provide an 
incentive to enterprising management and a stimulus to pioneering initiative 
which are so essential to the development of air carrier industry.” American Air 
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It seems evident that if the rate of return can be no greater than a fair 
return on investment, that part of the purchase price which was excluded 
from the rate base will ultimately have to be included in it;* it is equally 
true, however, that if the purchasing carrier due to his efficiency, has been 
getting more than a reasonable return, if figured on the investment base 
alone, there is no reason to state a priori that either the rate will be raised 
or the investment base expanded.*4 


If the problem of rate-setting were to be met de novo, there would be an 
argument for holding that the constitutional minimum should be the maxi- 
mum. But the Board has seen fit to use the investment base as a starting 
point and has gone on to make upward adjustments from there, using the 
attainment of the objectives of the Act as a guide.*® This policy seems to be 
gaining in favor as evidenced by a trend in setting joint rates.4¢ Thus Mr. 
Landis’ complaint seems in the main to be lodged against the method of 
rate-setting employed by the Board rather than against the capitalization of 
the franchise per se.*7 


The Board, as a condition to its approval to the purchase in the Western- 
United case, required the purchaser to charge to earned surplus and to write 
off immediately that part of the purchase price that was not allowed as a 
part of the rate base. It seemed to feel that this would prevent this figure 
from creeping into the rate base.*® But it is suggested that this will have 
little effect one way or the other insofar as keeping the investment base at 
the same size is concerned,*® except for obvious and intentional inclusions 
which is not the nub of our present problem. This accounting practice has 
another effect, however, which Mr. Landis tends to minimize.©° It is of 


Lines, Inc.—Mail Rate Proceeding, 3 CAB 323, 334 (1942); accord, Eastern Air 
Lines, Inc.—Mail Rate Proceeding, 8 CAB 783, 755 (1942). 


43 Assume that 6% is the rate needed to attract capital in the industry. If 
Carrier A has a rate base of $4,000,000, the return on the investment would be 
$240,000. If then Carrier A buys out, at a price of $3,000,000, Carrier B whose 
investments were valued at $1,000,000, the new rate base would be but $5,000,000, 
while the actual investment of Carrier A is $7,000,000. This would yield Carrier 
A a return of only $300,000 on a $7,000,000 investment or approximately 4%. By 
hypothesis, this would be insufficient to attract new money to the carrier and the 
Board would seem compelled either to increase the rate of return in the author- 
_ investment or to allow the entry of the additional $2,000,000 into the rate 

ase. 


44 If we take the actual rate-setting policy of the Board into consideration, 
the result reached in note 43 supra does not necessarily follow. We can imagine a 
situation in which Carrier A was getting a return of 9% due to efficiency of oper- 
ation. That would yield $450,000 on the combined rate base or better than 6% on 
the amount actually invested. That would be sufficient ex hypothesi to attract 
new capital to Carrier A. 

45 See note 39 supra. 

46 Fastern Air Lines, Inc., Mail Rates, 6 CAB 551, 555 (1945). The use of 
uniform rates accentuates the differences in rates of return of the various car- 
riers, as with the spread of investment bases amongst the grouped carriers, less 
emphasis has to be put on the investment base if uniform rates are to be charged 
to the public. 

47 It is beyond the scope of this paper to go into a detailed appraisal of the 
rate-setting methods of the Board. See Burt and Highsaw, Regulations of Rates 
in Air Transportation, Part I, 7 La. L. Rev. 1 (1946); Vanneman, Recent Trends 
in Domestic Airmail Rate Cases, 14 J. of Air L. & C. 254 (1947). 

48 Western-United, supra note 1, at 319. 

49 Td. at 336. 


50 The argument is presented that even if the purchasing air carrier is in 
good financial status at the time of the proposed merger, the field of air transpor- 
tation is subject to such grave fluctuations that not much weight can be put on it. 
Id. at 312. This type of argument would tend toward the imposition of a restric- 
tion on the payment of dividends out of surplus. It can hardly be argued that 
this would be within the power of the Board. 
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value in that a large earned surplus is some indication of the financial health 
of a corporation. It also acts as a brake on a further change in the capital 
structure of the carrier over which the Board has no immediate control, viz., 
by cutting down the fund available for dividends. 


Mr. Landis objects that if the purchase price is not bottomed on invest- 
ment, there is no way of determining whether the price is in the public 
interest.51 If he means that there is no rule of thumb that can be applied, 
the writer agrees. But merely because an objective is difficult to obtain is 
no reason to abandon it. It is admitted that the Board in the Western- 
United case did not discuss at any length the factors that go into a determi- 
nation of whether the price is in the public interest. It did draw certain 
rough lines. As a general guide, it set the fair commercial price as that 
established by the arm’s length bargaining of the parties.52 As an outside 
limit, it stated that the price cannot be disproportionately large.5? The 
financial competence of the buyer was also taken into consideration.54 The 
Board, in addition, stated that it will only interfere if managerial discretion 
has been abused.55 In the Second Marquette case, the Board treated the 
purchase as but one element of the public interest,®* stating that it was to be 
balanced with other pertinent factors.57 The following are some of the ele- 
ments which it is suggested should be weighed in a determination of the rea- 
sonability of the capitalization of the franchise: 


(1) The overall advantage of the transaction to the air map. 


(2) The prognosis as to whether under the present rate system the 
buyer will recoup the “excessive” part of the purchase price within 
a reasonable time. 

(3) The saving to the public in the subsidy to the air carrier being 
bought out.58 

(4) The degree to which the transaction will strengthen the purchasing 
carrier. 


It seems to be more in keeping with the theory of the Act to apply to the 
purchase price itself not a mechanical standard but many of the same fac- 
tors which initially went into a determination of whether it was in the pub- 
lic interest to have this merger at all. In fact an inconsistency would arise 
if public interest is determined one way in regard to the physical merger it- 
self and another way in regard to the purchase price. And indeed the stat- 
ute makes no such differentiation.®9 


Even assuming there is an inflationary aspect to these transactions, if 
the air map be skillfully planned with an eye to the future, this reshuffling 





51 Jd. at 318. 

52“Tn appraising the reasonableness of the purchase price as related to the 
public interest in the transaction now before us, one guide to judgment is the fair 
commercial price as established by the arm’s length bargaining of the parties.” 
Western-United, supra note 1, at 314. 

53 Western-United, supra note 1, at 315. 

54 Td. at 317. 

55 Jd. at 318. 

56 Acquisition of Marquette by TWA, Supplemental Opinion, 2 CAB 409, 415 
(1940). Cf. Western-United, supra note 1, at 314 (where the Board seems to say 
that the sole criterion is the judgment of the parties). 

57 §2 Stat. 980, 49 USCA §402 (Supp. 1947). 

58 If the carrier selling the route is a “need” carrier and remains in the 
industry, there is no reason why the profit made on this transaction would not be 
a proper charge against its subsidy. See Western-United, supra note 1, at 328. 

59 There is only one definition of public interest in the statute. 52 Stat. 980, 
49 USCA §402 (Supp. 1947). 
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of air routes should be able to be kept to a minimum, and it is possible that 
the Board is allowing the sad experience of the railroad industry to warp its 
judgment in this matter.® 


It is felt that none of the methods discussed offer a perfect solution to 
the problem. It behooves the Board to choose a device which will be effec- 
tive in dealing with the problem and still not be violative of the statute. It 
is all too easy to forget that essentially the matter before the Board is one 
of statutory construction and it is submitted that the method chosen by the 
Board is the only one suggested that lies within a proper interpretation of 
the present statute.®1 


ALAN F. WOHLSTETTER * 





JUDICIAL REVIEW OF ORDERS OF CAB WHICH REQUIRE 
APPROVAL BY THE PRESIDENT 


In December 1940, the Waterman Steamship Corporation! applied to 
the Civil Aeronautics Board for a certificate of public convenience and 
necessity under Section 401? of the Civil Aeronautics Act of 1938,3 in order 
to operate an air route to Puerto Rico. This application was subsequently 
consolidated with other applications,* and copies of all were submitted to 
the President as required by Section 801 of the Act.5 After hearings on 
these applications, the CAB submitted its opinion and proposed orders to 
the President. The President disapproved of portions of the proposed 
orders, and indicated the changes he required. These changes were incor- 
porated in a revised order of the Board which the President approved. 
Waterman requested a rehearing of this order which had denied its applica- 
tion for a certificate. This request was denied,’ and Waterman appealed to 





(19877) See Union Bus Lines, Inc.—Purchase—Joe Amberson, 5 MCC 201, 204 
61 “Yet it does not necessarily follow that from the standpoint of the over-all 
ublic interest it might not be more advantageous to the Nation to bear a greater 
urden in mail pay in order to achieve benefits in air transportation not obtain- 
able otherwise.” See American Air Lines, Control of Mid-Continent Air Lines, 7 
CAB 365, 383 (1946). 

* Student, Third Year, Harvard Law School. The author expresses his grati- 
tude to Prof. George P. Baker of the Harvard Business School for his indoctrina- 
tion into the problems of the air transportation industry. 

1 The original applicant was Waterman Airlines, Inc., a subsidiary of the 
present respondent. 

2“No air carrier shall engage in any air transportation unless there is in 
force a certificate issued by the Board...” 52 Stat. 987 (1938), 49 USCA §481 
(Supp. 1946). 

352 Stat. 973 (1938), 49 USCA §401 et seq. (Supp. 1946). 

4 The consolidated record was known as Additional Service to Latin America, 
6 CAB 857 (1946). 

5“The issuance, denial, transfer, amendment, cancellation, suspension, or 
revocation of, and the terms, conditions, and limitations contained in, any certifi- 
cate authorizing an air carrier to engage in overseas or foreign air transporta- 
tion, or air transportation between places in the same Territory or possession, or 
any permit issuable to any foreign air carrier under section 402, shall be subject 
to the approval of the President. Copies of all applications in respect of such 
certificates and permits shall be transmitted to the President by the Board before 
hearing thereon, and all decisions thereon by the Board shall be submitted to the 
President before publication thereof...” 52 Stat. 1014 (1988), 49 USCA §601 
(Supp. 1946). 

6 The changes made by the President did not touch upon Waterman’s applica- 
tion. 6 CAB 857 (1946). See note 32 infra. 

7 CAB Order 4795, May 17, 1946. 
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the Court of Appeals for the Fifth Circuit under Section 1006(a) of the Act.§ 
The Circuit Court held that review was proper,? but the Supreme Court 
granted certiorari,!° and reversed the decision of the Circuit Court.1! 


The case thus presented the court with the question of whether an 
American-flag carrier, having been denied an application to operate from 
this country into a foreign nation!” could obtain judicial review of this 
denial. Although the literal language of the statute appears plainly to 
confer this right,!* the court held that there could be no review. Looking 
to Section 1006(a) alone, the majority!* conceded that a literal reading 
would indicate review was permissible under the Act.15 Section 801, how- 
ever, with the requirement that the President act on negative, as well as 
affirmative orders of the Board,!® forced the Court to the conclusion that 
the President’s power was more than a mere ability to thwart affirmative 
action by the Board.!7 If the President’s power was intended to be only a 
right of veto, why must he act on orders of the Board which do not authorize 
any positive action by a carrier? Having concluded that the President had 
a detailed and affirmative power under Section 801, the court felt compelled 
to hold that where his approval was required, it was his action, not that 
of the Board, which transformed the administrative process into a final 
and binding order. The deliberations by the Board in such a case were 





8 “Any order, affirmative or negative, issued by the Board under this Act, ex- 
cept any order in respect of any foreign air carrier subject to the approval of the 
President as provided in section 801 of this Act, shall be subject to review by the 
circuit court of appeals of the United States or the United States Court of Ap- 
peals for the District of Columbia upon petition, filed within sixty days after the 
entry of such order, by any person disclosing a substantial interest in such order. 

..” 52 Stat. 1024 (19388), 49 USCA §646 (Supp. 1946). 

9 Waterman Steamship Corp. v. CAB, 159 F. (2d) 828 (C.C.A. 5th, 1947). 
See Note (1947) 14 J. Air L. & C. 524. Contra: Pan-American Airways v. CAB, 121 
F. (2d) 810 (C.C.A. 2d, 1941). See Note (1941) 12 Air L. Rev. 406; Note (1947) 
Col. L. Rev. 1080. 

10 331 U.S. 802 (1947). 

11 333 U.S. 103 (1948). 

12 By section 1, subsection 2, an air carrier “. . . means any citizen of the 
United States who undertakes ... to engage in air transportation.” By the same 
section, subsection 21, “... foreign air transportation ... means the carriage by 
aircraft of persons or property ... between... (c) a place in the United States 
me place outside thereof...” 52 Stat. 977 (1938), 49 USCA §401 (Supp. 

13 Section 1006(a). See note 8 supra. Notice that the only exception to the 
right of review comes in the case of a foreign air carrier. Section 1, subsection 19 
defines a foreign air carrier as “... any person, not a citizen of the United States, 
who undertakes, ... to engage in foreign air transportation.” 52 Stat. 977 
(1938), 49 USCA §401 (Supp. 1946). There is no question of congressional pur- 
pose. The language of section 1006(a) was specifically amended to read “foreign 
air carrier,” where it had previously read “foreign air transportation.” 83 Cong. 
Rec. 6764 (1938). 

It is also interesting to note that shortly after the Waterman decision by the 
Supreme Court, an amendment to section 1006(a) was offered by Senator McCar- 
ran, the effect of which was to make it explicit that orders approved by the Presi- 
dent should be subject to judicial review, except orders relating to foreign air 
carriers. 94 Cong. Rec. 7166 (1948). The Bill was sent to the Committee on 
Interstate and Foreign Commerce. 

14 The court split 5 to 4, Mr. Justice Jackson writing for the majority, while 
suatiene Black, Reed, and Rutledge concurred in the dissent of Mr. Justice Doug- 
as. 

15 333 U.S. 108, 110 (1948). 

16 See note 5 supra. 

17“Nor is the President’s control of the ultimate decision a mere right of 
veto. It is not alone issuance of such authorizations that are subject to his ap- 
proval, but denial, transfer, amendment, cancellation or suspension, as well. 

hus, Presidential control is not limited to a negative, but is a positive and de- 
tailed control over the Board’s decisions .. .” 3383 U.S. 103, 109 (1948). 
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deemed to be only advisory,!®8 and not creating any binding rights or obliga- 
tions, could not be subject to judicial review.!® And after approval by the 
President which rendered the order effective, constitutional doctrine pre- 
cluded review of the discretionary executive act which vitalized the Board’s 
decision.2® Thus to avoid holding Section 1006(a) unconstitutional, the 
court felt compelled to construe the language of that section as excluding 
review of orders of the Board which have or require approval by the 
President. 


It may be argued, however, that the Supreme Court should not have 
considered itself forced to such lengths in order to avoid the constitutional 
objection. It appears possible to avoid this objection and yet give more 
complete effect to the language of Section 1006(a) of the Act.7! 


The language of the Act, and its legislative history permit the inference 
that Congress intended only a limited scope to the President’s participation. 
Throughout the Act there is a differentiation in the treatment of domestic 
air carriers operating in this country or to the territories, domestic air 
carriers operating to foreign countries, and foreign air carriers operating 
within this county.** The President’s participation is confined by the 
statute to problems which touch upon considerations of foreign affairs, 
either by American carriers flying abroad, or alien carriers operating within 





18 The court here, and the court in the Pan-American Case, supra note 9, re- 
lied heavily on an analogy to the case of United States v. Bush and Co., 310 U.S. 
871 (1940), in which judicial review of Presidential proclamations of tariff 
changes was denied. The decision was based on the complete executive nature of 
the proclamation, made on the basis of recommendations of the Tariff Commission. 
Although that decision is undoubtedly correct, the comparison of the cases is ques- 
tionable. Whereas under Section 1336 of the Tariff Act the commission “investi- 
gates” and “reports” to the President, who “by proclamation” sets the tariff, under 
Section 401(d) (1) of the Civil Aeronautics Act, “The Board shall issue a certifi- 
cate ...if it finds that the applicant is fit, willing, and able, and that such trans- 
portation is required by the public convenience and necessity; otherwise such 
application shall be denied.” 52 Stat. 987 (1938), 49 USCA §481 (Supp. 1946). 
The orders made are orders of the Board, acting independently of the executive 
office. Section 801, supra note 5, gives the President no more than a power to re- 
fuse to approve orders of the Board which he considers inimical to the conduct of 
our foreign affairs. See note 17 supra, for the Supreme Court’s position on this 
point. 

19 “But administrative orders are not reviewable unless and until they impose 
an obligation, deny a right, or fix some legal relationship as a consummation of 
the administrative process.” 333 U.S. 103, 112 (1948). See United States v. Los 
Angeles and Salt Lake R. Co., 273 U.S. 299 (1927), and Rochester Telephone 
Corp. v. United States, 8307 U.S. 125 (1938), to the effect that inconclusive admin- 
istrative orders, which do not settle the rights and obligations of the parties are 
not subject to judicial review. 

20 “The dilemma faced by those who demand judicial review of the Board’s 
order is that, before Presidential approval, it is not a final determination even of 
the Board’s ultimate action, and after Presidential approval, the whole order, both 
in what is approved without change, as well as in amendments which he directs, 
derives its vitality from the exercise of unreviewable Presidential discretion.” 
333 U.S. 108, 113 (1948). See also, United States v. Bush and Co., 310 U.S. 371 
(1940); United States v. Curtiss-Wright Corp., 299 U.S. 304 (1936); Oetjen v. 
Central Leather Co., 246 U.S. 297 (1918). 

21 See Notes (1947) 14 J. Air L. & C. 524, and (1948) 61 Harv. L. Rev. 1053. 

“2 The types of air transportation are carefully defined in Section 1. (21) 
‘Interstate air transportation,’ ‘overseas air transportation,’ and ‘foreign air 
transportation,’ respectively, mean... (a) a place in any State of the United 
States, or the District of Columbia, and a place in any other State of the United 
States or the District of Columbia; or between places in the same State of the 
United States through the air space over any place outside thereof; or between 
places in the same Territory or possession (except the Philippine Islands) of the 
United States, or the District of Columbia; (b) a place in any State of the United 
States, or the District of Columbia, and any place in a Territory or possession of 
the United States; or between a place in a Territory or possession of the United 
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this country.2 Both the statutory language and the legislative history 
indicate unmistakably that the participation of the President was allowed 
solely on a consideration of his responsibility for the integrity of our for- 
eign affairs.24 Since this is so, it is logical to suppose that Congress in- 
tended his participation to be confined solely to such considerations.?> Des- 
pite the conclusions of the majority of the court,?® the language of Section 
801 in requiring the approval of the President, or, by implication, his dis- 
approval, does not give the President any more than a power to disapprove 
of orders of the Board. 


Assuming, for the moment, that such a limited role by the President is 
practicable, the Supreme Court’s objections to judicial review of presiden- 
tially approved orders would seem to be answered. The President’s action 
would render an affirmative order of the Board effective, but not precluded 
from judicial review by reason of a lack of binding effect.27 By confining 
the President’s considerations to those of foreign affairs, the final order 
becomes in reality a dual entity. It is a statement by the Board that the 
designated carrier is fit, willing and able to fly the route, which the Board 
deems to be demanded by the public convenience and necessity. It is a 
statement by the President that the operation of the route by an American- 
flag carrier has been coordinated with our foreign policy. Allowing the 
courts to review a determination by the Board that a particular carrier is, 
or is not, qualified to fly a route which is demanded by public convenience 
and necessity is not a review of executive discretion and is not contrary to 
constitutional principles.28 The constitutional objection is avoided, and a 
rather sweeping disregard of express statutory language is unnecessary. 


Since the four dissenting justices found an identifiable portion of the 
final order which was clearly the work of the Board and thus was subject 





States, and a place in any other Territory or possession of the United States; and 
(c) a place in the United States and any place outside thereof...” 52 Stat. 977 
(1938), 49 USCA §401 (Supp. 1946). A foreign air carrier is a person not a citi- 
zen of the United States who seeks to engage in foreign air transportation. See 
Section 1, subsection 19, note 138 supra. While a domestic air carrier is required 
to obtain a certificate prior to operation, Section 401, supra note 2, by Section 402, 
“No foreign air carrier shall engage in foreign air transportation unless there is 
in force a permit issued by the Board...” 52 Stat. 991 (1938), 49 USCA §482 
(Supp. 1946). 
23 See Section 801, note 5 supra. 


24 See Hearings Before Committee on Interstate and Foreign Commerce, H.R. 
9733, 75th Cong., 3rd Sess. (1938). See note 25 infra. 


25 It would seem very strange that Congress would establish an administra- 
tive board of experts to make determinations on highly technical matters, and 
then give the President, acting without advice as far as these determinations are 
concerned an uncontrolled power to require contrary orders from the Board. See 
Hearings Before Committee on Interstate and Foreign Commerce on Bills Relative 
to Overseas Air Transportation, 80th Cong., lst Sess. (1947). At page 1260, Mr. 
Landis, then Chairman of CAB, said, “My feeling is that certainly you want an 
overriding power of the President to supervise the actions of the CAB in this 
field, because there may be very broad considerations of policy that commend a 
type of action of which he alone can be aware and can appreciate the significance. 
But the alteration of decisions, other than a chipping off of certain portions of 
them by a partial veto, I do not think is contemplated by Section 801.” Mr. Wol- 
verton, Chairman of the Committee, expressed his view in this manner: “I have no 
hesitancy in saying that it was my understanding of the Act when it was origi- 
nally drawn that such power was given to the President as having an over-all 
knowledge of the foreign situation and that foreign affairs alone would dictate 
the approval or disapproval.” 

26 See note 17 supra. 

27 See note 19 supra. 


28 See note 20 supra. 
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to judicial review,?® and since the majority of the court admitted that they 
were not reading the language of the statute literally,°° the question re- 
mains as to why the possibility was rejected by the majority of the court. 
Any inquiry is largely a matter of speculation in view of the fact that the 
majority rather summarily concluded that the final order was an act of 
executive discretion, without attempting to evaluate the argument of a 
two part order. 


In the first place, it has to be admitted that in its operation under the 
Act, the CAB has denied the limited scope of the President’s participation 
and has considered itself bound by his recommendations, whether matters of 
foreign affairs, or questions of qualifications under the terms of the stat- 
ute.21_ While such interpretation by the administrative agency has some 
validity,?? it is certainly not binding upon the courts,®* at least in the 
absence of a long continued and settled practice.24 Certainly there is no 
settled practice involved here which alone would have influenced the court 
to the position it assumed.®° 


It is also argued that since the President is required only to approve 
or disapprove, without assigning reasons for his actions, it is impossible to 
specify the grounds on which he shall base his actions, and more particu- 
larly, to confine him to action within whatever grounds may be specified. 
In a very practical sense the argument has validity, in that even if it can 
be shown that the President has acted on considerations which the statute 





29 “Congress made reviewable by the courts only orders ‘issued by the Board 
under this Act.’ Those orders can be reviewed without reference to any conduct 
of the President, for that part of the order which is the work of the Board is 
plainly identifiable. The President is presumably concerned only with the impact 
of the order on foreign relations or military matters. To the extent that he disap- 
proves action taken by the Board, his action controls. But where that is not done, 
the Board’s orders have an existence independent of Presidential approval, trac- 
ing to Congress’ power to regulate commerce.” Douglas, J., dissenting in the 
principal case, 333 U.S. 103, 116 (1948). 

30 333 U.S. 108, 110 (1948). The court admits the literal meaning of the lan- 
guage of Section 1006(a) confers the right to judicial review. The court also con- 
ceded that the language was deliberately employed. 

81 See Additional Service to Latin America, 6 CAB 857 (1946), supra note 6. 
The President disapproved the issuance of a cértificate to Pan-American Airways 
and directed that a certificate for the same route be issued to Western Airlines, 
Inc. The language of the Board’s opinion, in which the directions of the President 
were incorporated, indicates that the Board considered itself bound by the Presi- 
dent’s action. For another recent manifestation cf the same attitude on the part 
of the Board, see Pacific Northwest-Hawaii Service Case, CAB Order E-1832, 
March 16, 1948. Considering applications by Northwest Airlines, Matson Naviga- 
tion Co., Pan-American Airways and Transocean Air Lines, the Board decided 
that one carrier, on a temporary basis, was required by the public convenience 
and necessity. The Board selected Northwest Airlines as that carrier. The Presi- 
dent approved and the certificate was issued. On October 4, 1948 the Board issued 
a supplemental opinion in the case, and recited that pursuant to a directive of the 
President, based on “the national security and the public welfare,” that Pan- 
American would be certificated to fly the same route. CAB Press Release No. 
48-81, October 4, 1948. 

82 Fox v. Standard Oil Co., 294 U.S. 87, 96 (1935). See Fishgold v. Sullivan 
Drydock and Repair Corp., 328 U.S. 275, 290 (1946), where the idea is expressed 
that as these interpretations are often made in the absence of adversary proceed- 
ings, they should be entitled to less weight. 

83 See Addison v. Holly Hill Fruit Products, Inc., 322 U.S. 607 (1944), where 
the court overruled an interpretation by the Administrator of the Fair Labor 
Standards Act of 1938. 

34 Jselin v. United States, 270 U.S. 245 (1926). For the effect of a long con- 
tinued administrative practice, see Helvering v. Winmill, 305 U.S. 79 (1938). 

35 The Civil Aeronautics Act took effect in 1938. The issue herein involved 
had been before the courts only twice (note 9 supra) before presentation to the 
Supreme Court as a matter of first impression. 
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has attempted to put beyond his reach, there are no sufficient means by which 
he can be disciplined and forced to remain within the designated bounds. 
This situation is fairly common in our system of rough checks and balances, 
however.®® Frequently the limits to interaction between the branches is 
obscure. The proper operation of the system depends upon a restraint by 
each branch of itself, as well as restraint by one branch on another.?? Each 
must give the other branches an opportunity to perform their functions 
properly and if Congress here chooses to take the risk of participation by 
an executive who will perhaps overstep certain designated limits, the choice 
is properly made by Congress and not for Congress by the judiciary. 


Undoubtedly the most substantial objection to the suggested division of 
the final order stems from the same uncertainty as to the basis on which 
the President might approve the Board’s denial of an application. Since 
his approval may result from a determination that an American air route 
in that particular locale would prejudice the conduct of our foreign affairs, 
as well as a mere consent to the Board’s determinations, it is said that 
judicial review of the Board’s order in this case is unconstitutional because 
it concerns an issue which is subject to subsequent executive action which 
may prevent its effectiveness.3® 


The argument, however, seems to read too much into the requirement 
of judicial finality. That rule is satisfied if there is a real issue between 
the parties which the court is in a position to settle conclusively, whether or 
not completely distinct factors may enter the picture and prevent the set- 
tlement from effectively imposing obligations or creating rights.29 The 
problem here is whether such an issue is involved when a party to CAB pro- 
ceedings appeals the Board’s decision as to questions of fitness, willingness, 
or ability, or its determination as to the public convenience and necessity, 
when the final determinations which result from such appeal may be ren- 
dered ineffective by the refusal of the President to approve. Decisions 
of the Court of Claims provide a pertinent line of inquiry. Though these 
decisions depend upon subsequent appropriations by Congress to make 
them effective as a practical matter, they are subject to review despite the 
inability of the court to force appropriation by Congress of the necessary 
funds.4° Similarly, courts continually review adjudications of criminal 
guilt, though it is within executive power to render these determinations 
ineffective by means of a pardon. Here there is a real issue presented to 





_ . 36 Congress cannot be forced to appropriate funds to satisfy Court of Claims 
judgments. See Gordon v. United States, 117 U.S. 697 (1895), and United States 
v. Lovett, 328 U.S. 303 (1946). Presumably the Supreme Court could decide an 
issue on other than legal considerations and yet not be subject to effective disci- 
pline. See note 41 infra, for an example of the failure of Congress to make a nec- 
essary appropriation. 

‘ont a ae) Mr. Justice Burton dissenting in Duncan v. Kahanamoku, 327 U.S. 304, 

38 United States v. Jefferson Electric Mfg. Co., 291 U.S. 386 (1934); Muskrat 
4 bu States, 219 U.S. 346 (1911); Gordon v. United States, 117 U.S. 697 

39 Maryland Casualty Co. v. Pacific Coal and Oil Co., 312 U.S. 270 (1941); 
Federal Power Commission v. Pacific Power and Light Co., 307 U.S. 156 (1939); 
Nashville, C. and St. L. Railway Co. v. Wallace, 288 U.S. 249 (1933). 

40 United States v. Jones, 119 U.S. 477 (1886); United States v. Lovett, 328 
U.S. 303 (1946). Compare this with the decision of Gordon v. United States, 117 
U.S. 697 (1895), where Court of Claims judgments were held non-reviewable un- 
der the Court of Claims Act which required the approval of the Secretary of the 
Treasury of such judgments. Where the validity of the judgment itself is subject 
to later executive action, there can be no judicial review. See Gordon v. United 
States, supra. Where subsequent executive action will perhaps only prevent ac- 
tual enforcement of the order, however, there is an issue which is subject to re- 
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the court upon review. The parties are in conflict as to whether the denial 
of an application was proper under the statute. The court is in a position 
to settle that question conclusively, whether or not the President, acting 
upon entirely distinct considerations of foreign policy, prevents the ordinary 
consequences to follow from a Board order which has been amended after 
judicial review. 


Although the suggested interpretation of the Civil Aeronautics Act does 
not afford a completely efficient administrative process,*! and perhaps does 
not give full effect to all the language of the statute,?” it is suggested that 
the difficulty arises from the nature of the problem which the statute is 
designed to cover, and from the mechanical difficulties of language in at- 
tempting to delineate between the concern of Congress for the regulation 
of Commerce, and that of the Chief Executive for the conduct of our foreign 
affairs.42 The interpretation suggested here, however, seems to provide 
a workable statute, and yet to give effect to the objectives of the statute 
with a minimum of violence to the language of Section 1006(a). 


J. F. G. 





PARAMOUNT PUBLIC INTEREST IN INTERNATIONAL NEW 
ROUTE CASES 


An air carrier! seeking to engage in foreign air transportation must first 
obtain a certificate of public convenience and necessity from the Civil 
Aeronautics Board issued under section 401 of the Civil Aeronautics Act 
of 1938.2 The Board, in making a determination as to whether such certifi- 
cates should issue, must consider the Congressional “Declaration of Policy,” 
found in section 2 of the Act, wherein the Board is admonished to encourage 
and develop an air transportation system adopted to the present and future 
needs of the foreign as well as the domestic commerce of the United States, 





view. See United States v. Lovett, supra, and Federal Power Commission v. Pacific 
Power and Light Co., 307 U.S. 156 (1939). 

There appears to be no objection to judicial review of orders of the CAB 
where Presidential approval is not required. Yet these orders may be rendered 
ineffective by failure of Congress to appropriate the necessary funds. Congress 
so failed to appropriate the necessary funds in the American Export Airlines 
Case, 2 CAB 16 (1940). 

41 The requirement of judicial review of a denial of an application by the 
Board, which has been approved by the President may be wasted effort, inasmuch 
as the President may subsequently disapprove of an affirmative order of the Board 
issued in compliance with the order of the reviewing court. 

42 There is some inconsistency between the conclusion that the President has 
a mere power of veto under Section 801, note 5 supra, and the language of that 
section in requiring his approval or disapproval of negative orders of the Board. 
The inconsistency is partially answered by considering this requirement as an 
invitation to the President for his recommendations, which, if containing secret 
information, are protected from public disclosure by Section 1104 of the Act. 52 
Stat. 1026 (1938), 49 USCA §674 (Supp. 1946). Acceptance of this answer seems 
to conform more closely to the language of Section 801, note 5 supra, than does 
the conclusion of the Supreme Court conform to the language of Section 1006 (a), 
note 8 supra. 

43 See United States v. Curtiss-Wright Corp., 299 U.S. 304 (19386), for a good 
example of the interplay of these two interests. 

1An “air carrier” is any citizen of the United States who undertakes to 
engage in air transportation. 1(2)., 52 Stat. 987 (1938), 49 USCA §481 (Supp. 
1946). 

* Foreign Air Carriers file under section 402(b) of the Act, which has no 
“public convenience and necessity” clause, and the Board need only find that the 
transportation covered by the application is “required by the public interest.” 
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of the Postal Service, and of national defense, and to authorize ‘Competition 
to the extent necessary” to assure the development of such a system.? Be- 
fore publication, certificates authorizing U.S. flag carriers to engage in 
overseas and foreign air transportation must be submitted to the President 
for approval.4 


In the first international air route cases the Board set up three general 
criteria for determining whether the public convenience and necessity re- 
quired the certification of the proposed service in the particular situation 
presented. These criteria are:° 


(1) Whether the new service will serve a useful public purpose, re- 
sponsive to a public need; 


(2) Whether this purpose can and will be served adequately by exist- 
ing facilities; 


(3) Whether the cost to the Government will be outweighed by the 
benefit which will accrue to the public from the new service. 


During this period, before World War II, the Pan American Airways 
system and its half-owned, Panagra, enjoyed a virtual monopoly of all 
United States international air service.® 


The first competition on a major route for Pan American Airways sys- 
tem from an American-flag carrier was authorized by the Board in July of 
1940, when American Export Airlines’ was temporarily certified across the 
North Atlantic to Lisbon.? In this case the Board did not enumerate its 
three point standard as such. Although public interest was found to require 
additional service, the Board recognized that competition was the underly- 
ing issue of the case. The Board concluded that under Section 2 of the 
Act competition is not mandatory, but that it is within the discretion of 





3 52 Stat. 980 (1938), 49 USCA §402 (Supp. 1946). 

4 Section 801 of the Act, 52 Stat. 1014 (1988), 49 USCA §601 (Supp. 1947). 
Approval of the President is not needed in domestic cases. In international cases, 
the Board is initial arbiter and the President’s advisor. CAB v. Waterman 
Steamship Corp., 333 U.S. 103 (1948). In domestic cases the Board is the sole 
arbiter. United A. L. v. CAB, 155 F.(2d) 810 (C.A.A. 2d, 1944). 

5 These factors were considered in Pan American Inc., Los Angeles-Mexico 
City Operation, 2 CAB 807, 809 (1941). A Fourth test was added in those cases 
involving service to Canada: (4) whether the applicant can serve the purpose 
without impairing the operations of existing carriers contrary to the public in- 
terest. Western Air Express, Great Falls-Lethbridge Operation, 2 CAB 425 
(1940). These four tests were also used in the earlier domestic route cases. 
United A. L., Red Bluff Operation, 1 CAA 778 (1940); Trans-Southern Air, 
Amarillo-Oklahoma City Operation, 2 CAB 250 (1940), and previous cases cited 
therein; see also, Comment, 14 J. Air L. & C. 177 (1947). The new route cases 
on be be distinguished from the “grandfather” cases under Section 401(e) of 
the Act. 

6 LISSITZYN, INTERNATIONAL AIR TRANSPORTATION 240 (1942). 

7™Now: American Overseas Airlines. 

8 American Exprot Air, Trans-Atlantic Service, 2 CAB 16 (1940). 

® The Board rejected Pan American’s contentions that foreign-flag carriers 
would supply the necessary competition. Also rejected was American Export’s 
contention that competition was mandatory under Section 2 of the Act. The Board 
said quoting from its opinion in Acquisition of Western A. E. by United A. L., 
1 CAA 739 (1940): “Reference to both the legislative history and to the text of 
the Act demonstrates the Congressional intent to safeguard an industry of vital 
importance to the commercial and defense interests of the nation against the ends 
of unrestrained competition on the one hand, and the consequences of monopolistic 
control on the other.” This conclusion receives support in the remarks of Senator 
McCarran made in the course of the debate on the floor of the Senate prior to 
the enactment of the Act. Vol. 83, Congressional Record, 75th Congress, 3rd 
Session pp. 9029-30, May 18, 1938. American Export Inc., 2 CAB 16, 31 (1940). 
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the Board to determine whether or not competition in a particular area is 
necessary to assure the attainment of the objectives of the Act. Competi- 
tion was held to be justified at even greater cost to the government.!° 


Between December 1941 and June 1943, there was a suspension of most 
international applications by the Board in the interest of the war effort.11 
Public interest required the issuance only of temporary certificates, with the 
needs of the war effort and considerations of national defense of prime 
importance.!2 

Since the end of the war, there has been a comprehensive expansion in 
the authorization of new routes for American-flag carriers in the interna- 
tional field. After extensive study, the Board announced on June 14, 1944, 
“the international air routes which it had tentatively concluded would be 
desirable for post war operation by United States air carriers.”!3 This 
determination of routes before a certification proceeding was a considerable 
departure from the Board’s usual procedure in both the international and 
domestic fields.‘ Following the release of the public announcement of the 
route pattern, the United States carriers were invited to submit applica- 
tions for the various routes and consolidated proceedings were scheduled 
in conformity with this program.!® 


The first of these intercontinental proceedings to be decided by the Board 
was the North Atlantic Case.1® Because of the heavy traffic between the 
United States and Europe, this case was of unusual significance. At the 
outset, the Board held that there was no issue as to whether as a matter of 
policy’? United States international air service should be rendered by a 
chosen instrument.1® The Board not only reaffirmed its position that com- 
petition was desirable!® in the international field, but concluded that do- 
mestic carriers should be authorized to engage in international operations.2° 





10 Congress refused the appropriation necessary to permit operation of this 
route. LISSITZYN, op. cit. supra note 7 at 257. 


11 CAB Ann. Rep. 20-21 (1942). 

12 New Route Cases; Pan. Am. Airways Co., United States-Africa Service, 
8 CAB 47 (1941). Terminal points were Miami, Florida, and Leopoldville, Bel- 
gian Congo. Certificates in this case were limited to a five year period or to 
terminate at the discretion of the Secretary of State. American Export, 3 CAB 
294 (1941). Terminal points New York, N. Y. and Foynes, Irish Free State. In 
American Air., Temporary Mexico City Operation, 3 CAB 415 (1942), the Board 
found that a route from El Paso, Texas and Mexico City, Mexico was not in the 
public interest but the certificate was awarded in accordance with the recom- 
mendation of the President. 

13 For a listing of the routes, see CAB Annual Report for 1944, 11-14. 

14 The Board has been frequently criticized for authorizing new domestic 
routes without ever having formulated a basic pattern of airline service for the 
United States. See Patterson, Stewardship of the Airlines by the Civil Aero- 
nautics Board, supra. 

15 These cases are Northwest Air. et al., North Atlantic Routes, 6 CAB 
819 (1945); Additional Service to Latin America, 6 CAB 857 (1945); Northwest 
Airlines Inc., et al., Pacific Case, 7 CAB 209 (1946); American Overseas Air- 
lines, Inc., et al., South Atlantic Case, 7 CAB 285 (1946). 

16 These considerations were adhered to in all of the post-war cases. 

17 The Board said this issue was settled by Congress in the Civil Aeronautics 
Act of 1938 and that any arguments or contentions directed to the validity of 
such policy are properly addressed to the Congress and not to the Board. North 
Atlantic Case, supra note 15 at 323. 

18 For a discussion of the “chosen instrument” controversy see, Hearings 
Before the Committee on Interstate and Foreign Commerce H. R. 939, 80th Cong., 
1st Sess. and 79th Congress, 1st Session on S. 326, pp. 10-11. 

19 Competition in the international field was first stated to be in the public 
interest in American Export, supra note 8 

20 In 1931 Postmaster General Brown advised the domestic air carriers to 
stay out of the international field and the international carriers to stay out of 
the domestic field. LISSITZYN op. cit., supra note 7. 
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To facilitate flexibility in the adjustment of certificates to meet changing 
political and economic conditions during the post-war period, the Board 
determined that all certificates issued were to be limited to a period of seven 
years from their effective date.2!_ It was also decided that certificates would 
be issued for routes into areas for which no landing rights had been ob- 
tained. 2 


The North Atlantic area was recognized as the most important world 
area from a political, commercial, and competitive standpoint. To assure 
the sound development of the United States air transportation within 
Europe and the near East, this territory was divided into Northern, Cen- 
tral, and Southern areas.”° It was believed that this plan offered the great- 
est opportunity for a sound growth and development of the traffic poten- 
tialities and still the necessary degree of competition.24 It was optimistically 
predicted that the advantages of air transportation would effect a substantial 
increase in U.S. traffic to the heavily populated and industrial interior areas 
as market sources. Whereas the records show that 47% of United States 
travel to Europe in the three years immediately preceeding the war was 
recreational, it was anticipated that there would be a marked increase in 
non-recreational travel which would tend to equalize the seasonal variations 
and directional unbalance which has characterized historical transatlantic 
surface travel.?° 


Estimates of probable express, freight, and other cargo volume were 
given due consideration, although the Board recognized that passenger 
traffic in general would constitute the principal source of commercial reve- 
nue for the transatlantic air carriers during the first post-war decade. The 
record did not show that the volume and nature of market potentials gener- 
ated by the great majority of foreign traffic centers warranted direct service 
on more than one United States flag route. The exceptions were the London 
and Lisbon gateways. The more important of the European centers are 
included within a relatively small geographical area connected by extensive 
surface and air transport facilities. Further, transatlantic carriers of 
foreign nationality were expected to share the traffic between these centers 
and the United States. It was concluded that the public interest would be 
best served by a single United States carrier being certified within each of 
the three areas. 


Mr. Branch dissented on the authorization of TWA’s route segment 
from Cairo to Bombay. As the majority opinion did not discuss the com- 





21 The Board pointed out that it was impossible to predict the volume of 
traffic to and from Europe, the precise operating rights through the countries 
of Europe, including the duration and extent of such rights, as well as the whole 
course of international relations which might affect the future of international 
air transportation. This is equally true of the later cases. 

22 It was believed that it was not only desirable, but perhaps necessary, that 
the Department of State have a proposed air service pattern to assist in diplo- 
matic negotiations for the necessary commercial landing rights. 

23 The northern area included the Scandinavian countries, the United King- 
dom, the northern section of Germany, Poland, and eastern Russia. The central 
area was composed of central Europe and extended into Asia to India. The 
southern area included Western Europe, the Mediterranean, North Africa and 
southern India. 

24 The three area plan would limit direct duplicating United States services 
to two major Atlantic gateways, London and Lisbon, leaving the carriers free to 
fully develop the traffic potentials within their respective areas. 

25 The Passport Division of the Department of State estimated that from 
1985 to 1988, 47% of total overseas travel by United States citizens was for pur- 
poses of recreation, 35% for family affairs and personal business, while commer- 
cial and professional business together accounted for only 6.2% of such travel. 
North Atlantic Case, supra note 15 at 330. 
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mercial necessity of this southern route, or PAA’s more northerly route 
through Turkey to Karachi and Calcutta, it seems probable, in view of the 
low traffic potential of this segment, that it was certified on a basis of 
_ consideration of foreign policy rather than commerce. 


Somewhat different problems were presented in the Latin American 
Case.2* After pointing up the community of interest and the statistical 
data relative to the traffic potential in the area involved, the Board compared 
the advantages of various United States cities around the Gulf and in the 
Southeastern states as gateways to Latin American traffic. In considering 
service by American carriers below the north coast of South America,”* 
the majority recognized the need for competition but reached the conclusion 
that the traffic potential was not such as would justify the maintenance of 
duplicate schedules.** The majority stressed the part economic considera- 
tions should play and concluded that an additional route was not justified. 
Chairman Pogue, in his dissent, held that rigid application of economic 
standards could be made only at the expense of other important considera- 
tions of national welfare? and urged that an additional route be certified. 
Mr. Lee recommended certification of two new routes within South America, 
expressing the belief that the Board should at once provide a competitive 
system of trunk lines to all important areas in South America, evaluating 
the traffic potentials from a long range point of view. The President’s so- 
lution included a second carrier.®° 


The route pattern of the Pacific Case*! was conditioned by the long dis- 
tances between traffic terminals. Two natural routes existed, the northern 
Great Circle route and the long central over water route through Hawaii, 
Midway, and Guam. The majority decided one carrier should be certified 
over each of these routes to the Orient, and that the routes of Pan American 
and TWA into India should be extended eastward to connect with them? 
giving the United States two round-the-world services. Mr. Branch’s dis- 
sent expressed the fear that an extension of TWA’s routes, in view of 
meager traffic potentials, would put too heavy a drain upon that carrier’s 
financial resources; and that it might even weaken TWA’s credit standing, 
thus affecting its development in both the international and domestic 
fields.23 Mr. Lee argued that the risk of extravagant and unjustified inter- 
national air services is not so great as the danger of a failure to meet the 
public demand for adequate air transportation, thereby leaving a gap in the 





26 Additional Service to Latin America, supra note 15. 

“7 For convenience the Board divided this case into three areas for considera- 
tion: (1) Mexico, Cuba, and the Bahamas; (2) Caribbean region, Central Amer- 
ica, and the north coast of South America; (3) the remainder of South America. 
Id. 6 CAB at 869. 

“8 It was believed that extension of Panagra’s routes into the United States 
would provide sufficient competition over divergent routes. Jd. 6 CAB at 914. 

“9 Some of these intangible factors specifically mentioned were the need for 
fast, efficient and cheap transportation, and the need, as indicated by the war, for 
a system linking all points required by the national interest. Revised opinion of 
the Board, March 4, 1946, made public by letter to the Subcommittee of the Senate 
Committee on Appropriations, May 6, 1948. 

30 The President recommended that an additional route be certified in this 
area. It is probable that this recommendation was motivated by considerations of 
national defense. 

31 Pacific Case, supra note 15. 

32 These routes had been certified in the North Atlantic Case, supra note 15. 
TWA’s routes were extended to connect with the Pacific route certified to North- 
west Airlines, while P.A.A. was given the final links for a single round the world 
system. Pacific Case, supra note 15. As of November, 1948, TWA was not oper- 
ating the routes certified to it in the Pacific Case. 

33 See Mr. Branch’s dissenting opinion in the North Atlantic Case, supra note 
15, wherein he opposed the extension of TWA’s routes from Cairo to Bombay. 
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foundation of the air pattern of American-flag carriers which would be 
filled by foreign competitors. In addition, a failure to authorize another 
carrier to operate a second northern route into the Orient and an additional 
route from Hawaii to Japan would put Pan American in such an over- 
powering position in the Orient that it would be difficult for any other 
American carrier to offer really effective competition; thereby nullifying 
the whole effort of the Board to create a wholesome competitive balance in 
the Pacific area. 


In the South Atlantic Case®* it was recognized that the cost of the service 
would be relatively high in comparison to the commercial value of the pro- 
posed routes.25 It was found that the traffic potential would not permit 
competition in this area. The proceeding involved two more or less inde- 
pendent services. Commercial and traffic potentials were found sufficient to 
justify a direct United States to Africa service. The second route from 
South America across the South Atlantic to Africa was authorized solely on 
considerations of national defense. 


The Board has not in these post-war cases, followed its earlier three 
point test of public interest as such, but has rather emphasized two consid- 
erations as paramount: 


(1) The Commercial; 
(2) The Competitive; 


without enumerating them as such. 

In considering the commercial criterion, the Board has had to weigh 
the need for a given service with its cost to the government. In all of 
the cases the Board considered the historical statistics and information on 
traffic to and from the United States and the area under consideration.®® 
The historical record, while affording valuable background for estimating fu- 
ture requirements, was recognized as having its serious limitations. It was 
optimistically predicted that post-war air transportation would see marked 
increases in the traffic between all world areas. The determination of 
international air routes was not measured solely in economic terms of 
passengers carried and revenue ton-miles flown, but also in terms of broad 
national welfare and many intangible factors that affect it. Although na- 
tional defense was only explicitly recognized as a predominant factor in 
the South Atlantic Case, it seems most probable that it was given great 
weight in the certification of TWA’s route across Northern Africa in the 
North Atlantic Case. 


The Board has adhered to the position that a sound development of our 
international air service requires competition.?7 The policy of regulated 

34 South Atlantic Case, supra note 15. 

35 The Board said that in view of our pre-war commerce with Africa, and the 
probability that the United States would be able to take over a substantial por- 
tion of the former Axis nations trade in the area the northern route would be in 
the public interest. The prospects of any traffic over the southern route from 
South America to Africa were believed to be too meager to warrant authorization 
of the route from an economic standpoint. 

36 The records contained statistics on passport issuances, the flow of mail and 
parcel post to and from areas, hotel reservations, and freight and passenger traffic 
data of surface carriers and other like information. 

37 Pan American had opposed the applications of all other carriers upon the 
grounds that: (1) the airline which had pioneered a route or territory should be 
permitted to continue to develop that route or territory to the point of full utiliza- 
tion of its facilities; (2) the public is interested in the economies which are pos- 
sible through the use of large high-speed aircraft which could not be efficiently 
operated if the traffic must be shared with two or more American-flag operators; 
(3) increasing foreign-flag competition would supply all the competition required 
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competition as contemplated by the Act®® has been held in all the post-war 
cases, except the South Atlantic Case, to require competitive service over 
comparable or alternative routes within the major geographical areas, but 
not necessarily duplicating services.®® It is believed that the greatest benefit 
from competition, whether it be actual or potential, is the stimulus to devise 
and experiment with new operating techniques and new equipment, to 
develop new means of acquiring and promoting business, including the 
rendering of better service to the public and to the country, and to “afford 
the Government comparative yardsticks” by which the performance of the 
United States operators can be measured. The diversion of passengers and 
revenue which a competing service will cause between the various carriers 
as a factor in the international cases has not been accorded the same im- - 
portance as it has in the domestic cases.?° 


When competition has been decided upon, the selection of carriers be- 
comes a major problem. The Board has stressed as essential that the se- 
lected carrier be strong in organization, experience, financial position, and 
executive ability if the public interest is to be best served. In the North 
Atlantic Case the Board was faced with a choice of Pan American and 
American Export, five domestic carriers and three corporations which had 
not as yet engaged in air transportation. Pan American was selected be- 
cause of its long history and noteworthy achievements in the international 
field. The Board reviewed the wartime experience of American Export, 
and also its proposed merger with American, the largest of the domestic 
transcontinental carriers. The Board approved the acquisition of American 
Export by American and certified the northern route to it, stating that this 
would permit the utilization of the combined strength of the two companies, 
making use of the operating organization and experience and traffic generat- 
ing facilities of American in this country and the experience gained by 
Export in its international service. 


TWA was selected from the remaining applicants on the basis of its 
superior financial strength, organization and experience. In rejecting the 





by the public interest; and (4) regulated monopoly would better serve the public 
interest. These contentions were advanced and rejected in the North Atlantic 
Case, supra note 15, and in Additional Service to Latin America, supra note 15 at 


861. 

38 The Board has taken the position that Congress has left to the discretion 
of the Board the determination of whether or not competition in a particular area 
is necessary to assure the sound development of an appropriate air transportation 
system. 

’ It was pointed out in the American Export Case that the economic regulatory 
power conferred by Title IV of the Act is less comprehensive in respect to air car- 
riers engaged in foreign transportation than to those engaged in domestic service. 
Whereas the Board may enforce the duty imposed on the air carriers by sec. 404 
(a) to provide adequate service, equipment, and facilities in interstate or overseas 
air transportation, its power in this respect does not extend to operations of air 
carriers engaged in foreign air transportation, upon whom the Act imposes no 
similar duty. Moreover, the Board’s power to regulate rates, fares, and charges 
of air carriers does not extend to operations in foreign air transportation. Thus 
regulation alone may not be relied on to take the place of the stimulus which com- 
petition provides to the advancement of techniques and service in air transporta- 
tion. Competition invites comparisons as to equipment, costs, personnel, methods 
of operations, solicitation of traffic, and the like, all of which tend to assure the 
development of an air transportation system properly adopted to the present and 
future needs of foreign and domestic commerce of the United States, of the Postal 
Service, and of national defense. American Export Case, supra note 8. 

39 Point to point competition was presumed to be furnished by foreign-flag 
carriers. 

40 This factor was given the most weight in Additional Service to Latin 
America, supra note 16. For its importance in domestic new route cases see Com- 
ment 14 J. Air L. & C. 177 (1947). 
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two newly formed companies the Board pointed out that their lack of facili- 
ties would not permit the earliest operation of the routes. The one steam- 
ship company was rejected on a basis of lack of experience. In the Ha- 
waiian Case, however, Matson was rejected because it was too strongly 
entrenched in the tourist business and would not have an undivided loyalty 
to the development of the air transportation.4! Among the other factors 
considered, the Board attempted to select the carrier which can best inte- 
grate the new international route with its existing routes, both international 
and domestic, and which can make the fullest utilization of existing facili- 
ties.42 


It must be borne in mind that all the certificates granted in the post-war 
intercontinental cases are for a seven year period. As these certificates ex- 
pire, the Board will be able to resurvey its entire route pattern, and with the 
experience and data gained in these years substituted for the estimates 
which formed a basis for these decisions, a sounder, more integrated pattern 
of international air service should evolve. 


FRANCIS T. CROWE* 





41 Hawaiian Case, 7 CAB 83 (1946). This was an overseas air transporta- 
tion case involving only United States territory, but the problems presented were 
in many respects similar. In rejecting the applications of two steamship com- 
panies in the South Atlantic Case the Board recognized that they presented fairly 
adequate organizational plans, but that their fulfillment would necessarily re- 
quire greater time and be susceptible to longer periods of adjustment than would 
be those of an existing carrier. 

42 This factor was of particular importance in the Pacific Case, supra note 15, 
at 22. 
* Student, Northwestern Law School, Competitor Legal Publication Board. 





BOOK REVIEWS 


AIRPORT LEASE AND CONCESSION AGREEMENTS, by Charles 
S. Rhyne (National Institute of Municipal Law Officers, Washington, 


D.C.) 


Mr. Rhyne deals with controversial questions in this book, and he has 
gathered together under one cover much information and statistical data 
which may be of considerable benefit to officials of municipalities having 
to do with airports. 


The foreword to Mr. Rhyne’s book was written by Mr. Fred T. Van 
Liew, City Solicitor of Des Moines, Iowa, who has successfully pointed up 
the almost overwhelming questions which are presented to attorneys for 
municipalities, a situation that is appreciated by so few. Such problems 
are focused when we are reminded in the foreword and elsewhere in the 
book that the municipal attorney is not only called upon to possess a work- 
ing knowledge of many phases of law, but is expected to look into practical, 
economic, social and political questions of great importance. Mr. Rhyne’s 
book is specifically aimed at such questions, so far as airport use is con- 
cerned, on the theory that the subject of airport use has not been explored 
to any great extent, from a practical, legal or financial viewpoint in so far 
as the interest of municipalities is concerned. 


His book, a report to the National Institute of Municipal Law Officers, 
will provide the municipality and its attorney with help in future negotia- 
tions with airline companies, fixed base operators, concessionaires, etc. Mr. 
Rhyne’s work consists of sixteen chapters and an index, with Chapter V deal- 
ing with Airport Revenues, Financing and Costs of Operation, probably 
being the most controversial. The part of this chapter dealing with gaso- 
line and oil concessions will be one of the portions to which the scheduled 
airlines will have objection. 


The author has not overlooked the fact that a municipality is a govern- 
mental unit with limited powers, and that under its police power, its activi- 
ties are generally confined to fire prevention, health and safety measures. 
However, the author urges municipalities and their officials to look for 
money-making possibilities. In fairness, it should be noted that the author 
stresses the money-making possibilities, because, as he says, most cities 
have experienced acute difficulties in balancing their airport budgets. More- 
over, it is recognized in Chapter V that courts have held airports to be 
public utilities, that handsome profits have no place in a public utility 
operation, and that a reasonable return is more akin to the theory upon 
which municipal airports should be operated. 


The fact that the book may prove highly controversial is a good thing. 
The reader will not find conclusive answers to the problems which the book 
raises, but the excellent compilation of statistics, comparison of various 
model forms of agreements, and the viewpoints of segments of the aviation 
industry, which are fairly and clearly set forth, will be of considerable 
profit, particularly to municipal officials. Further, in the event that greater 
uniformity in municipal airport operation may be given an impetus by 
Mr. Rhyne’s efforts, the benefits to the industry will be all to the good. 


ERWIN SEAGO* 





* Partner, Seago, Pipin, Bradley & Vetter, Chicago, III. 
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AIRLINE RECORD 1948, by Roy R. Roadcap. (Published by the 
Author, 208 So. La Salle St., Chicago 4, Ill., 1948, pp. 111. $7.50.) 


Mr. Roadcap, a security analyst, presents in this volume detailed data on 
air transport companies whose securities are publicly held in the United 
States. Companies covered include all domestic trunk lines, and also Alaska, 
A.0O.A., Pan Am, Pioneer, Taca, West Coast, and Wisconsin Central. 


The first fourteen pages explain thé terms and ratios which are used, and 
contain maps, charts, and statistics on the industry. The remainder of the 
book presents analyses of individual companies. Each analysis includes a 
route map of the company, brief history, summary of property and equip- 
ment, names of officers and directors, and the numbers of stockholders and 
employees. Detailed data are then given for a seven year period (where 
available) on traffic, and on operating revenues and expenses. These are fol- 
lowed by ratios selected to indicate pertinent facts on payload, revenue, and 
expenses. Balance sheets, and capitalization and financial ratios also are 
presented for the same period. The sources used in compiling the statistics 
are CAB and company reports. 

Mr. Roadcap’s study has been carefully prepared. It should prove an 
excellent source of information for analysts and investors who wish to ap- 
praise the securities of individual airlines. It should be a valuable reference 
also for people with a more general interest in air transportation. 


H. W. T. 





LABOR RELATIONS IN THE AIR TRANSPORT INDUSTRY 
UNDER THE AMENDED RAILWAY LABOR ACT, by E. B. McNatt. 
(Bulletin Three, Institute of Aeronautics, University of Illinois, Urbana, 
1948, pp. 26, free upon request.) 


It has long been recognized that the air transportation industry requires 
the allocation of an unusually high percentage of operating costs to wages, 
and it is becoming increasingly clear that mature and economical labor-man- 
agement relations must be considered among the major questions facing 
American carriers today. 


To this complex problem, Dr. E. B. McNatt, Professor of Economics at 
the University of Illinois College of Commerce and Business Administration, 
has devoted his wide experience in industrial relations. The product pro- 
vides a compact and informative historical survey of the machinery and regu- 
lations set up to control possible controversies. 


The guiding legislation is the Railway Labor Act, a statute which has 
been only moderately effective in achieving its avowed objective of avoiding 
work stoppages in the nation’s vital transport facilities. The bulk of this 
brief study is concerned with the record of the sensitive Air Line Pilots 
Association, whose strikes against T.W.A. and National have provoked 
criticism of the wisdom of applying this surface carrier law to aviation. 

Should the pilots develop satisfactory relations with the employing car- 
riers, Dr. McNatt believes that other airline unions would probably adopt 
similar conciliatory attitudes and follow the trend. He recommends the 
abandonment of the ALPA policies which bar industry-wide negotiations 
and which require a new contract for each improved plane developed. There 
is no wholly effective barrier against strikes in current legislation, and a 
good deal of careful and patient bargaining lies ahead. Informative reports 
such as this may make future labor negotiations a little more underatand- 
able to those interested in civil aviation. 

W. H. Ww. 
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